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A FEUDAL PRINCIPLE IN MODERN LAW.'! 
Roscoe Pounp. 


ERHAPS no institution of the modern world shows such 
vitality and tenacity as our Anglo-American legal 
tradition which we call the common law. Although it is 
essentially a mode of judicial and juristic thinking, a mode 
of treating legal problems rather than a fixed body of 
definite rules, it succeeds everywhere in molding rules, 
whatever their origin, into accord with its principles and 
in maintaining those principles in the face of formidable 
attempts to overthrow or to supersede them. In the 
United States, it survives the huge mass of legislation that 
is annually placed upon our statute books and gives to it 
form and consistency. Nor is it less effective in competi- 
tion with law of foreign origin. Louisiana alone of the 
states carved from the Louisiana purchase preserves the 
French law. In Texas only a few anomalies in procedure 
serve to remind us that another system once prevailed 
in that domain. Only historians know that the custom of 
Paris once governed in Michigan and Wisconsin. And in 
Louisiana, not only is the criminal law wholly English, 
but the fundamental common-law doctrines, supremacy 
of law, case-law, and contentious procedure have imposed 





1The introductory lecture of a series of eight lectures upon “The Spirit 
of the Common Law’ delivered before the Lowell Institute, Boston, in 
February, 1914. 
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themselves on a French code and have made great por- 
tions of the law Anglo-American in all but name. There 
are many signs that the common law is imposing itself 
gradually in like manner upon the French law in Quebec. 
In everything but terminology it has all but overcome a 
received Roman law in Scotland. The established Roman- 
Dutch law in South Africa is slowly giving way before it 
as the judges more and more reason in a Romanized 
terminology after the manner of common-law lawyers. In 
the Philippines and in Porto Rico there are many signs 
that common-law administration of a Roman code will 
result in a system Anglo-American in substance if Roman- 
Spanish in its terms. 

Whether it is the innate excellence of our legal system 
or the innate cocksureness of the people that live under it, 
so that even as Mr. Podsnap talked to the Frenchman as 
if he were a deaf child, we assume that our common-law 
notions are part of the legal order of nature and are inno- 
cently unable to understand that any reasonable being can 
harbor legal conceptions that run counter to them, the 
Anglo-Saxon refuses to be ruled by any other law. Even 
more, he succeeds in ruling others thereby. For the strength 
of the common law is in its treatment of concrete contro- 
versies, as the strength of its rival, the modern Roman 
law, is in its logical development of abstract conceptions. 
Hence, wherever the administration of justice is mediately 
or immediately in the hands of common-law judges, their 
habit of applying to the cause in hand the judicial expe- 
rience of the past rather than attempting to fit the cause 
into its exact logical pigeonhole in an abstract system, 
gradually undermines the competing body of law and 
makes for a slow but persistent invasion of the common law. 

At but one point has our Anglo-American legal tradition 
met with defeat in its competition with the rival tradition. 
The contest of French law, English law, and German law, 
in the framing of the new codes for Japan, was won deci- 
sively by the German law. And yet this was not a con- 
test of English with German law. It was a competition 
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between systems of legal rules, not between modes of 
judicial administration of justice. In a comparison of 
abstract systems, the common law is at its worst. In a 
test of the actual handling of single controversies, it has 
always prevailed. Nor is this all. The American devel- 
opment of the common-law doctrine of supremacy of law, 
in our characteristic institution of judicial power over 
unconstitutional legislation, is commending itself to peoples 
who have to administer written federal constitutions. In 
the reports of South American republics we find judicial 
discussions of constitutional problems, fortified with cita- 
tion of American authorities. In the South African re- 
ports we find a court composed of Dutch judges, trained in 
the Roman-Dutch law, holding a legislative act invalid 
and citing Marbury v. Madison—the foundation of Ameri- 
can constitutional law—along with the modern civilians. 
The Australian bench and bar, notwithstanding a decision 
of the judicial committee of the Privy Council in England, 
are insisting upon the authority of Australian courts to 
pass upon the constitutionality of state statutes; and the 
Privy Council has found itself obliged to pronounce 
invalid a confiscatory statute enacted by a Canadian 
province. Even in Germany, of which we are prone to 
think as the land of that administrative government which 
is so alien to the common-law polity, publicists are now 
pronouncing it a fundamental defect of their public law 
that constitutional principles are not protected by an 
independent court of justice. Moreover, if in the eigh- 
teenth century, while the absorption of the law merchant 
was in progress, Anglo-American law received not a little 
of the civil law indirectly, through the Continental treatises 
on commercial law which exercised so wide an influence at 
that time, in the nineteenth century we were well avenged. 
In the more recent development of the subject, the com- 
mercial law evolved in the English courts has played a 
leading part, and Continental jurists do not hesitate to 
admit that in this way a considerable measure of English 
law has been received into European legal systems. When 
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we add that the most significant movement today in the 
countries that received the Roman law is a change of front 
from the Byzantine idea of a closed system of rules, author- 
itatively laid down, which judges may only apply in a 
mechanical fashion, in the direction of the common-law 
idea of judicial law-making through the decision of causes, 
it must be conceded that our Anglo-American system, 
no less than its older rival, is a law of the world. 

Vitality and tenacity are not new qualities in our legal 
tradition. It has been able to receive and to absorb the 
most diverse bodies of doctrine and the most divergent 
bodies of rules, developed outside of itself, without dis- 
turbing its essential unity. Equity, the law as to mis- 
demeanors made in the Star Chamber, the law merchant, 
admiralty, the law as to probate and divorce made in the 
ecclesiastical courts, and the statutes of the nineteenth- 
century legislative reform movement in England and the 
United States, have been, as it were, digested and assimi- 
lated. For, although we are wont to say of some of these 
that they made over the common law, it is quite as true 
that the common law made them over. In each case their 
alien characters have steadily disappeared and today they 
show few points of difference from the institutions and 
doctrines of pure common-law pedigree by which they 
are surrounded. 

Moreover, the common law has passed triumphantly 
through more than one crisis in which it seemed that an 
alien system might supersede it; it has contended with 
more than one powerful antagonist and has come forth 
victor. In the twelfth century it strove for jurisdiction 
with the Church, the strongest force of that time. In the 
sixteenth century, when the Roman law was sweeping over 
Europe and superseding the endemic law on every hand, 
the common law stood firm. Neither the three R’s, as 
Maitland calls them, Renaissance, Reformation, and Recep- 
tion (7. e., reception of the Roman law), nor the partial 
reversion to justice without law under the Tudors shook 
the hold of our legal tradition. In the seventeenth cen- 
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tury it contended with the English crown and established 
its doctrine of the supremacy of law against the Stuart 
kings. In America, after the Revolution, it prevailed over 
the prejudice against all things English, which for a time 
threatened a reception of French law, developed its doc- 
trine of the supremacy of law to its ultimate logical con- 
clusion in the teeth of the strongest political influence of the 
time, and maintained its doctrine of precedent, involving 
the unpopular practice of citing English decisions, in spite 
of the hostility to lawyers and to systematic legal adminis- 
tration of justice characteristic of new communities. It 
is not too much to say that the common law passed through 
these several crises with its distinctive fundamental 
ideas not merely unshaken, but more firmly settled. 
Superficially, then, the triumph of the common law and 
its establishment as a law of the world by the side of the 
Roman law, seem secure. And yet at the very moment of 
triumph it is evident that a new crisis is at hand. If not 
actually upon trial in the United States, the common law 
is certainly under indictment. If we look only at the 
three most striking examples of its present world-wide 
extension,—its doctrine of the supremacy of law, its com- 
mercial law, and its law of torts,—its doctrine of supremacy 
of law and consequent judicial power over unconstitu- 
tional legislation is bitterly attacked in the land of its origin, 
and is endangering the independence and authority of the 
courts which is the central point of the Anglo-American 
system; its commercial law is codifying in England and in 
America; and in its law of torts the sentence of death which 
hangs over contributory negligence, assumption of risk 
and the doctrine of liability as a result of fault, so far at 
least as applied to employees in large industrial enter- 
prises, appears to many of its votaries to involve char- 
acteristic principles of the whole system. It is true the 
world-wide movement for socialization of law, the shift- 
ing from the individualist justice of the past century to a 
newer ideal of justice, as yet none too clearly perceived, is 
putting a strain upon all law everywhere. In the United 
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States, however, there is more than this. Here, beyond 
this strain which is felt wherever law obtains, the rise 
of executive justice, the tendency to commit everything 
to boards and commissions which proceed extrajudicially 
and are expected to be law unto themselves, the breakdown 
of our polity of individual initiative in the enforcement 
of law and substitution of administrative inspection and 
supervision, and the failure of the popular feeling for 
justice at all events which the common law postulates, 
appear to threaten a complete change in our attitude 
toward legal problems. 

Nor is our law well-prepared in all respects to meet the 
present crisis. The conditions of judicial law-making in 
the United States are by no means those which are de- 
manded for the best development of the common law in an 
era of growth. The institution of an elective judiciary, 
holding for short terms, which prevails in so many of our 
jurisdictions, has not given us courts adequate to such a 
task. Indeed, the illiberal decisions of which complaint 
is made today, have been largely—almost wholly—the work 
of popularly-elected judges. A system of law-making 
through judicial empiricism calls for much more in a 
judge than popularity, honest mediocrity or ignorant zeal 
for the public welfare can insure. In the period of growth 
in the fore part of the last century there was a strong, 
independent bench. That American law grew so rapidly 
and was fashioned so well up to the Civil War and stood 
still so steadfastly thereafter, was by no means wholly due 
to causes of general operation that made for rigidity of 
law throughout the world in the nineteenth century. 
It is demonstrable that this change was due in large meas- 
ure to a change in the character of the bench in our state 
courts, closely connected with the change in the mode 
of choice and tenure of judges which swept over the coun- 
try after 1850. Moreover, the condition of pressure 
under which causes are passed upon in the American urban 
communities of today, where crowded calendars preclude 
the thoroughness in presentation and deliberation in judi- 
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cial study which were possible a century ago, prevent 
judicial law-making from achieving its best. An example 
from the law reports will make clear what this means. 
In 9 Cranch, reporting the decisions of the Supreme Court 
of the United States from February, 1812, to March, 1813, 
inclusive, decisions in eighty-four cases are reported. In 
other words seven judges had eighty-four cases before 
them in fourteen months. In 230 U. S., reporting the 
decisions of the same court handed down on the one single 
day, June 16, 1913, decisions in sixty cases are reported. 
In other words, a hundred years later nine judges had be- 
fore them for argument between January 10 and April 
9 of 1913 and decided on June 16 of that year three- 
fourths as many cases as the court a hundred years before 
was required to pass upon in fourteen months. In sub- 
stance, nine judges have before them in that court today 
two hundred and eighty cases where seven judges a cen- 
tury ago were called on to hear eighty-four. This does 
not mean merely that the judges are compelled to work 
rapidly and with a minimum of deliberation. In order to 
hear these cases at all the time allowed to counsel must be 
greatly abridged. Hence where a century ago counsel 
were heard until every detail had been gone into thoroughly 
in oral argument, today the court is compelled to restrict 
argument to an allowance of an hour and a half to counsel 
upon each side. In state courts the pressure has become 
even greater. Thus at a time when constructive work of 
the highest order is demanded, when questions are raising 
more difficult than any with which American judges had to 
deal in our classical constructive period—the period from 
the Revolution to the Civil War—in many of our states 
the courts are none too well equipped to do the work 
effectively, and in all of them the pressure of business is 
such that work of the highest type is all but precluded. 
Perceiving the condition rather than the causes of 
unsatisfactory judicial administration of justice,.men are 
coming forward with all manner of supposed cures. Per- 
haps the most popular is to tinker the judicial organization, 





8 INTERNATIONAL JOURNAL OF ETHICS. 


carrying still further the tearing down of the Anglo- 
American judicial office and the subjection of the judge 
to politics. Another is to supersede the common law by 
a mass of detailed legislation which aims to leave nothing 
to the judge. Another goes to the opposite extreme and 
urges that we abandon all juristic premises and put judicial 
law-making at large as completely as legislative law-mak- 
ing. The lawyer may not sit by silently when such pro- 
posals, flying in the face of all that experience has taught 
us in the course of legal history, are making head in the 
community. That they are gaining adherents makes it 
timely for him to examine the body of legal tradition on 
which he relies, to ascertain the elements of which it is 
made up, to learn its spirit, and to perceive how it has come 
to be what it is, to the end that we may know how and how 
far we may make use of it in the stage of legal development 
upon which the world has now entered. 

No doubt there are those who will think the lawyer must 
apologize, or at least must show cause, for all but the last 
of these inquiries. For it may be conceded that historical 
jurisprudence, for the moment, is discredited. The fashion 
of the time calls for a sociological legal history; for a study 
not merely of how legal doctrines have evolved and de- 
veloped considered only as jural materials, but of the 
social causes and social effects of doctrines and of the 
relations of legal history to social and economic history. I 
should be the last to deny the great importance of this 
feature of the program of the sociological jurist. But it 
is possible to overrate the value of this type of legal history 
for juristic purposes. Just as a past generation, seeing 
rightly that there was an intimate connection between law 
and politics, assumed that the political interpretation of 
jurisprudence and legal history was the whole story, so 
another generation, seeing rightly that there is an intimate 
relation between law and economics, may make the same 
assumption of all-sufficiency for the economic interpreta- 
tion of jurisprudence and legal history, and that without 
much more warrant. For by and large the economic inter- 
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pretation of legal history has been sustained by examples 
drawn from legislation which has failed to leave any per- 
manent mark in the law or by a superficial view of particular 
juristic or judicial doctrines out of their true juridical setting. 
In truth two powerful forces have counteracted economic 
pressure and class interest throughout the history of law, 
and have prevented the law of peoples that have attained 
any degree of legal development from being what economic 
forces or class conflict might else have made it. These 
are, first, the insistence upon development of law logically 
from analogies of existing rules and doctrines, both because 
it was supposed the jurist or the judge could not make law 
but could only find it and because the demand for certainty 
and predicability, resting on the social interest in security, 
was held to require him to deduce according to a known 
technique from premises already existing, and, second, 
conscious endeavor to make law express supposed eternal 
and unchangeable ideals. 

Conscious, constructive law-making is a late phenomenon 
in legal history. In primitive society the idea of sacred law 
or of settled custom, all departure wherefrom is dangerous, 
in a later stage the authority & fixed ascertainments of 
the traditional law, and later still the conception of an eter- 
nal and immutable natural law, of which the law of the 
time and place is but declaratory—all these make against 
conscious and deliberate creation of law by the free setting 
up of new premises or by the promulgation of rules which 
cannot be derived or made to appear derived from existing 
premises. Even in periods of growth, in which ideals are 
sought avowedly and attempt is made to shape the law 
thereto, an identification of these ideals with an ideal 
development of received legal principles is not unlikely to 
be the outcome. This tendency to rational working out 
of the jural materials in the traditional system and the 
demand for certainty lead jurists and judges to resort to 
analogy whenever they are confronted with a new problem. 
They fortify what would be, no doubt, a natural tendency 
so to proceed in any event. Hence the chiefest factor in 
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determining the course which legal development will take 
with respect to any new situation or new problem is the 
analogy or analogies that chance to be at hand when those 
whose function it is to lay down the law are called upon to 
make an authoritative determination. 

Legal history, then, may be made to show us the analo- 
gies, the legal premises, which have developed as the poter- 
tial bases of legal growth. It may be made to show us the 
ideals which have developed, to which jurists and judges 
have sought to make law conform by logical use of these 
analogies and logical drawing out of these premises. It 
may be made to show the way in which the working out 
of these analogies and the logical development of these 
premises have determined both the content and the spirit 
of the tradition which is the most important part of our 
law both in bulk and in intrinsic significance. It may be 
admitted that this is not all we shall need in order to make 
effort effective in achieving the purposes of law in a new 
period of growth. But it is a large part and an essential 
part. For the inquiry will be nothing less than a taking 
stock of the materials with which we must work, since, in 
the long run, the condition of law depends upon the con- 
dition of the traditional element in the legal system, by 
which legislative rules are interpreted and developed and 
into which, if they succeed in establishing themselves as 
law, enacted rules are absorbed and incorporated. 

If we look narrowly at our legal tradition we shall see 
that it has two characteristics. On the one hand, it is 
characterized by an extreme individualism. A foreign 
observer has said that its distinguishing marks are “‘un- 
limited valuation of individual liberty and respect for 
individual property.” It is concerned not with social 
righteousness but with individual rights. It tries questions 
of the highest social import as mere private controversies 
between John Doe and Richard Roe. Its respect for the 
individual makes procedure, civil and criminal, ultra-con- 
tentious, and preserves in the modern world the archaic 
theory of litigation as a fair fight, according to the canons 








A FEUDAL PRINCIPLE IN MODERN LAW. 11 


of the manly art, with a court to see fair play and prevent 
interference. Moreover it is so zealous to secure fair play 
to the individual, that it secures very little fair play to the 
public. It relies on individual initiative to enforce the 
law and vindicate the right. It is jealous of all interfer- 
ence with individual freedom of action, physical, mental, 
or economic. In short, the isolated individual is the center 
of many of its most significant doctrines. On the other 
hand, it is characterized by another element tending in 
quite another direction: a tendency to affix duties and 
liabilities independently of the will of those bound, to look 
to relations rather than to legal transactions as the basis of 
legal consequences, and to impose both liabilities and dis- 
abilities upon those standing in certain relation as members 
of a class rather than upon individuals. 

What, then, has determined these characteristics of our 
legal tradition? How does it come to be so thoroughly, 
so obstinately individualist in a time that looks more and 
more to social control for a solution of its problems and its 
bringing about a socialization of pretty much everything 
except the common law? How does it come that at the 
same time this tradition contains another element of an 
opposite tendency, an element that leads it to deal with 
men in groups or classes or relations and not as individuals? 
These questions demand our attention before we assume 
to pronounce what we may make of our traditional jural 
materials for the purposes of today and of tomorrow. 

Seven factors of the first importance appear to have 
contributed to shape our American common law. These 
are: (1) an original substratum of Germanic legal institu- 
tions and jural ideas; (2) the feudal law; (3) Puritanism; 
(4) the contest between the courts and the crown in the 
seventeenth century; (5) eighteenth-century political ideas; 
(6) the conditions of pioneer or agricultural communities 
in America in the first half of the nineteenth century, and 
(7) the philosophical ideas with respect to justice, law and 
the state that prevailed in the formative period in which the 
English common law was made over for us by American 
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courts. All but one of these made strongly for individual- 
ism, and it is to them that we must trace the intense indi- 
vidualism that has made the classical common-law tradition 
so out of accord with the present. One of them, however, 
namely, the feudal law, has given to our legal system a 
fundamental mode of thought, a mode of dealing with legal 
situations and with legal problems which gives wholly 
different results, a mode of thought which has always tem- 
pered the individualism of our law, and now that the change 
from a pioneer, agricultural, rural society to a settled, 
industrial and commercial and even predominantly urban 
society calls for a new order of legal ideas, has been the 
chief resource of the courts in the movement which has 
long been proceeding quietly beneath the surface in judi- 
cial decision. Let us remember that the high water mark 
of individualism in American law was reached in the last 
quarter of the nineteenth century. Before that signs of 
a reaction were appearing, and the common-law tradition 
proved to have in itself a principle which could be employed 
to carry forward that reaction without any general dis- 
turbance of the legal system. 

In considering the foregoing factors in order and in ap- 
praising the extent to which and the manner in which they 
have influenced or fashioned the common law, a few words 
as to the substratum of Germanic law will suffice. 

Speaking broadly, it is true that for all but academic 
purposes the history of English law begins in the thirteenth 
century. Yet it is equally true that no arbitrary beginning 
may be assigned to any institution. In law especially, 
where until modern times conscious making of much that 
was new was quite unthinkable, nothing is made at once, 
as it were, out of whole cloth. There were few anywhere 
who knew any too much of Roman law when the system 
that grew up in the courts of the Norman kings had its 
beginnings, and certainly what was known of it in England 
was superficial enough. The materials with which the 
first common-law judges wrought were Germanic materials. 
The ideas from which and with which they laid the foun- 
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al- dations of the Anglo-American legal system were ideas of 
li- Germanic law. So thoroughly did they lay them, so great 
on was the advantage to the law of strong, central courts of 
or, justice administering the king’s law for the whole realm 
a as the common law thereof, that our law is today more 
al Germanic than the law of Germany itself. The Norman 
ly conquest brought a Romance element into our speech. 
n- But it brought relatively little that was Roman into the 
ze law. When later the Roman law swept over Continental 
d, Europe, the traditional law, local, provincial, and con- 
in flicting on the Continent, was general, unified, and har- 
1e monious in England. In England, therefore, with a vig- 
1S orous, central judicial system behind it and an established 
i- course of teaching in the Inns of Court which gave it the 
k toughness of a taught tradition, the Germanic law persisted. 
st When in the seventeenth century the labors of Coke gave 
of it the form in which we received it in America, the common 
n law was an English development of Germanic legal ideas. 
d Roman law undoubtedly contributed many analogies and 
= many conceptions which were worked into the system. 

But they were worked over as well as worked in and ac- 
\- quired the character of endemic law. Accordingly because 
y of the attempt at Germanization of the law of the German 
s empire as a result of the Germanist movement in the nine- 


teenth century and the substitution of Germanic doctrines 
for Roman here and there in the new civil code, our law 
has in it less of the Roman than the Romanized law of Ger- 
many has of the Germanic. 

That the substratum of our law is Germanic is some- 
thing of much more than academic interest. It means 
that the basis of American law, the material out of which 
American judges in the nineteenth century made the law 
under which we live represents the stage of legal develop- 
ment which may be called the stage of the strict law. On 
the other hand, the basis of the common law of Continental 
Europe, the Digest of Justinian, made up of extracts from 
the writings of the classical Roman jurists, represents the 
later stage of legal development which may be called the 
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stage of equity or natural law. Our law also went through 
that later stage. But inthe maturity of our law we still had 
a double system in which each stage of legal development 
was represented. In Continental Europe, on the contrary, 
the materials on which legal development proceeded after 
the reception of Roman law, had been all but purged of 
the characteristic features of the stage of the strict law be- 
fore they were handed down to the modern world. In 
consequence our judicial tradition, speaking from our 
classical period, the period in which Coke and his contem- 
poraries summed up and restated the law developed by 
English courts from the. thirteenth to the fifteenth century, 
in a sense speaks from the stage of the strict law. The 
continental juristic tradition, speaking from the Byzantine 
version of the classical Roman jurists, who wrote from the 
first to the third century and representing, not the strict, 
archaic ius ciuile but the liberal, modern ius gentium and 
ius naturale, speaks from the stage of equity or natural law. 

Individualism is a prime characteristic of the stage of 
legal development to which I have referred as the strict 
law. For example, it insists upon full and exact perform- 
ance at all events of a duty undertaken in legal form. It 
makes no allowance for accident and has no mercy for 
defaulters. When a debtor in the sixteenth century in- 
curred a heavy forfeiture through the sudden rising of a 
river which he had to pass in order to pay at the time fixed 
in his bond, the law asked simply whether he undertook to 
pay at that date and whether he paid accordingly. He 
took the risk of mischance, and the strict law did not 
undertake to act as his guardian. Again, the strict law 
had little use for one who was tricked or coerced into a legal 
transaction. It might allow him to sue for the wrong 
done. But it declined to set aside the transaction. If he 
could not guard his own interests, he must not ask the 
courts, which were only keeping the peace, to do so for him. 
When it did regard force and fraud, the law in this stage 
refused to regard the actual case and ask, Was this man 
deceived or compelled? Instead it asked, Would the 
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standard, normal man have been defrauded or coerced by 
what was done? In other words, it held that every man of 
mature age must take care of himself. He need not expect 
to be saved from himself by legal paternalism or by legal 
maternalism. If he made a foolish bargain, it conceived 
he must perform his side like a man, for he had but himself 
to blame. When he acted, he was held to have acted at 
his own risk with his eyes open, and he must abide the 
appointed consequences. He must be a good sport and 
bear his losses smiling. The stock argument of the strict 
law for the many harsh rules it enforces is that the situation 
was produced by the party’s own folly and he must abide 
it. The whole point of view is that of primitive society 
and recalls the story in Tacitus of how the Germans played 
dice. They played, he tells us, as a serious business, even 
staking their own liberty; and if one lost in such a case, he 
voluntarily went into slavery and patiently allowed him- 
self to be sold. Something of this spirit, which is the 
spirit of the strict law, may be recognized today in such 
doctrines as contributory negligence and assumption of 
risk and the exaggerations of contentious procedure which 
treat litigation as a game. 

Thus our Anglo-American law in its very beginning has 
in it the individualism of the strict law. 

While the strict law insisted that every man should stand 
upon his own feet and should play the game as a man, with- 
out squealing, the principal social and legal institution of 
the time in which the common law was formative, the 
feudal relation of lord and man, regarded men in quite 
another way. Here the question was not what a man had 
undertaken or what he had done, but what he was. The 
lord had rights against the tenant and the tenant had 
rights against the lord. The tenant owed duties of service 
and homage or fealty to the lord, and the lord owed duties 
of defense and warranty to the tenant. And these rights 
existed and these duties were owing simply because the 
one was lord and the other was tenant. The rights and 
duties belonged to that relation. Whenever the existence 
Vol. XXV.—No. 1. 2 
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of that relation put one in the class of lord or the class of 
tenant, the rights and duties existed as a legal consequence. 
The first solvent of individualism in our law and the chief 
factor in fashioning its system and many of its character- 
istic doctrines was the analogy of this feudal relation, sug- 
gesting the juristic conception of rights, duties, and liabil- 
ities arising, not from express undertaking, the terms of 
any transaction, voluntary wrong-doing, or culpable ac- 
tion, but simply and solely as incidents of a relation. 

How important this conception is in the system of the 
common law may be perceived if we compare the Roman 
and the Anglo-American way of putting things with respect 
to some of the everyday institutions of the law. In the 
Romanist system the chief réle is played by the conception 
of a legal transaction, an act intended to create legal results 
to which the law carrying out the will of the actor gives 
the intended effect. The central idea in the developed 
Roman system is to secure and effectuate the will. All 
things are deduced from or referred to the will of the actor. 
Arising as the law of the city of Rome when it was a city 
of patriarchal households, and as a body of rules for keep- 
ing the peace among the heads of these households, its 
problem was to reconcile the conflicting activities of free- 
men, supreme within their households but meeting and 
dealing with their equals without. - Accordingly, it held 
them in penalties for such injuries as they did wilfully, and 
held them in obligations to such duties or performances as 
they undertook in legal form. It held them for what they 
willed and did willingly and it held them to what they 
willed and undertook legally. In our law, by contrast, 
the central idea is rather relation. Thus in agency, the 
civilian thinks of an act, a manifestation of the will, whereby 
one person confers a power of representation upon another, 
and of a legal giving effect to the will of him who confers it. 
Accordingly he talks of the contract of mandate. The 
common-law lawyer, on the other hand, thinks of the rela- 
tion of principal and agent and of powers, rights, duties 
and liabilities, not as willed by the parties but as incident 
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to and involved in the relation. He, therefore, speaks of 
the relation of principal and agent. So in partnership. 
The Romanist speaks of the contract of societas. He 
develops all his doctrines from the will of the parties who 
engaged in the legal transaction of forming the partner- 
ship, and he treats it, when formed, on the analogy of 
communio or common ownership in case of the consortium 
of co-heirs who keep the patriarchal household undivided 
after the death of its head. We speak instead of the 
partnership relation and of the powers and rights and 
duties which the law attaches to that relation. Again, the 
Romanist speaks of a letting and hiring of land and of the 
consequences which are willed by entering into that con- 
tract. We speak of the law of landlord and tenant and 
of the warranties which it implies, the duties it involves 
and the incidents attached thereto. The Romanist speaks 
of a locatio operarum, a letting of services and of the effects 
which the parties have willed thereby. We speak of the 
relation of master and servant and of the duty to furnish 
safe appliances and the assumption of risk which are 
imposed upon the respective parties thereto. The Roman- 
ist speaks of family law. We speak of the law of domestic 
relations. The double titles of our digests, such as prin- 
cipal and surety, or vendor and purchaser, where the 
Romanist would use the one word, suretyship or sale, tell 
the same story. 

The idea of relation and of legal consequences flowing 
therefrom pervades Anglo-American law on every hand. 
At law, the original type which provided the analogy still 
exists in the law of landlord and tenant. If I occupy your 
land adversely, you may put me out and then have your 
action on the case for mesne profits; but you have no 
action against me for that I am enriched unjustly by the 
use and occupation of your land. The action for use and 
occupation may only be maintained where a relation exists. 
But when the relation does exist, a train of legal conse- 
quences follow. There is an implied warranty of quiet 
enjoyment. There is an obligation to pay rent simply 
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because of the relation, which the covenants in the lease 
only liquidate. Covenants in the lease run with the land; 
that is the incidents so created go with the relation, not 
with the person who made them. Again, in case of a 
conveyance for life there is still the relation of tenure, 
involving duties of the tenant toward those in reversion 
and remainder. Hence covenants are said to run with the 
land, that is, to follow the relation. But in case of a con- 
veyance in fee simple there has been no relation since the 
statute of Quia Emptores in the reign of Edward I, and so 
the burden of covenants in the conveyance does not run. 
In the United States, when we sought to extend the law 
as to the creation of legal servitudes by permitting such 
covenants to run, we did not break over the rule expressly, 
but our courts instead turned to the word “privity,” 
which in its proper use refers to a relation, and thought 
the result justified by the conjuring up of a fictitious 
privity. So also in the law of torts, the existence of some 
special relation calling for care or involving a duty of care 
is often decisive of liability. For example if A is drowning 
and B is sitting upon the bank with a rope and a lifebelt at 
hand, unless there is some relation between A and B other 
than that they are both human beings, for all that the law 
prescribes, B may smoke his cigarette and see A drown. 
In the absence of a relation that calls for action the duty 
to be the good Samaritan is moral only. Other systems 
may reach the result in another way. But here and in 
other places where it is much less legitimate, the common- 
law judge tends to seek for some relation between the 
parties, or, as he is likely to put it, some duty of the one 
to the other. 

Again in the case of mortgagor and mortgagee, we do not 
ask what the parties agreed, but we apply rules, such as 
once a mortgage always a mortgage, or such as the rule 
against clogging the equity of redemption, which defeat 
intent, in order to enforce the incidents which courts of 
equity hold involved in the relation. In the case of sale 
of land, it is not our mode of thought to consider that we 
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are cairying out the will of the parties as manifested in 
their contract. Once the relation of vendor and purchaser 
is established, we think rather of the rights and duties 
involved in that relation, of the conversion of the contract 
right into an equitable ownership and the turning of the 
legal title of the vendor into a security for money, not 
because the parties so intended, but because the law, some- 
times in the face of stipulations for a forfeiture, gives 
those effects to their relation. Then too, we have the 
great category of fiduciary relations, of which trustee and 
beneficiary is the type. It is true this category and many 
of the instances above recounted are the work not of com- 
mon-law courts but of the courts of equity. But the 
common-law lawyer was at work in the courts of equity. 
The clerical chancellors brought about an infusion of 
morals into the legal system. To prevent dishonest or 
unconscientious conduct, interposing originally perhaps 
for the welfare of his soul, they forbade the trustee or the 
fiduciary doing this or that which legally he was at liberty 
to do. Presently the lawyers came to sit upon the wool 
sack. They turned at once to their staple analogy, lord 
and man, landlord and tenant, and out of the pious inter- 
ference of the chancellors on general grounds of morals 
they built the category of fiduciary relations with rights 
and duties annexed to them and involved in them, no 
matter what the parties to the relation may intend. So 
completely has this idea taken possession of equity that 
more than one subject, for example interpleader and bills 
of peace, is embarrassed by a struggle to find “privity,” 
a struggle to find some relation to which the right to relief 
may be annexed. 

Our public law, too, is built around this same idea of 
relation. Magna Charta is recognized as the foundation of 
Anglo-American public law. But Professor Adams has 
shown that, as a legal document, Magna Charta is a 
formulation of the duties involved in the jural relation of 
the king to his tenants in chief. As the Middle Ages con- 
fused sovereignty and property, it was easy enough to 





20 INTERNATIONAL JOURNAL OF ETHICS. 


draw an instrument declaring the duties incident to the 
relation of lord and man which, when the former happened 
to be king, could be made later to serve as defining the 
duties owing by the king in the relation of king and sub- 
ject. Political theory sought to explain the duties of 
rulers and governments by a Romanist juristic theory of 
contract, a theory of a contract between sovereign and 
subjects which was devised originally in the medieval 
contests between church and state to justify disobedience 
of the pious subject who resisted a royal contemner of 
ecclesiastical privileges. We shall see in another con- 
nection how in the eighteenth century the two theories 
merged and the common-law rights of Englishmen, in- 
volved in the relation of king and subject, became the 
natural rights of man deduced from a social compact. 
Here it suffices to note that the latter is an alien conception 
in our law. After working no little mischief in our con- 
stitutional law in the nineteenth century, this conception 
of natural rights going back of all constitutions and merely 
declared thereby is giving way and there are signs that we 
shall return to the true common-law conception of the 
rights and duties which the law imposes on or annexes to 
the relation of ruler and ruled. 

Because of its origin in the general application to new 
problems of the analogy of the reciprocal rights and duties 
of lord and man, I have ventured to call this element of 
our legal tradition ‘‘feudal law.” Perhaps it might be 
called ‘‘Germanic law.’”’ For in comparing Roman law 
and Germanic law, we are struck at once by differences of 
treatment of the same institution in the two systems, and 
these differences turn largely upon their respective use of 
will and of relation as fundamental notions. Compare 
for instance the Roman patria potestas, the power of the 
head of the household, with the corresponding Germanic 
institution of the mundium. The Roman institution is 
legally quite one-sided. The paterfamilias is legally su- 
preme within the household. He has rights. But what- 
ever duties he may owe are owed without the household, 
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not within. On the other hand the Germanic institution 
is conceived of as a relation of protection and subjection. 
But the subjection is not because of a right of the house- 
father. It is a subjection because of the relation and for 
the purposes of the protection which the relation involves. 
Also the right of the housefather grows out of the relation 
and is a right against the world to exercise his duty of pro- 
tection. Indeed, Tacitus indicates to us this idea of 
relation as a characteristic Germanic institution. As such, 
it became the fundamental legal idea in the feudal social 
organization. In our law, however, the idea is a generali- 
zation from the results of judicial working out of one 
problem after another by the analogy of the institution 
with which courts were most familiar and had most to do 
in the formative period of English law, namely, the relation 
of lord and tenant. 

In the nineteenth century the feudal contribution to the 
common law was in disfavor. Puritanism, the attitude 
of protecting the individual against government and 
society which the common-law courts had taken in the 
contest with the crown, the eighteenth-century theory of 
the natural rights of the abstract individual man, the 
insistence of the pioneer upon a minimum of interference 
with his freedom of action, and the nineteenth-century 
deduction of law from a metaphysical principle of indi- 
vidual liberty—all these combined to make jurists and 
lawyers think of individuals rather than of groups or 
relations, and to make jurists think ill of anything that 
had the look of the archaic institution of status. The 
Romanist idea of contract became the popular juristic idea 
and, as Maitland puts it, contract became “the greediest 
of legal categories.””’ Attempt was made to Romanize 
more than one department of Anglo-American law by 
taking for the central idea the Roman doctrine of a legal 
giving effect to the individual will. This was furthered by 
the general acceptance in England and the United States 
of the political interpretation of jurisprudence and of legal 
history, an interpretation which found the key to social 
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and hence to legal progress in a gradual unfolding of the 
idea of individual liberty in the progress of political insti- 
tutions. It was furthered also by the famous generali- 
zation of Sir Henry Maine that the evolution of law is a 
progress from status to contract. Accepting this doctrine, 
English writers have charged that the common law is 
archaic because it refers legal consequences to relations 
rather than to contracts or to intention. But in truth the 
dogma of Sir Henry Maine is a generalization from Roman 
legal history only. It shows the course of evolution of 
Roman law. On the other hand it has no basis in Anglo- 
American legal history, and the whole course of English 
and American law today is belying it, unless indeed, we are 
progressing backward. Taking no account of legislative 
limitations upon freedom of contract, in the purely judicial 
development of our law we have taken the law of insurance 
practically out of the category of contract, and we have 
established that the duties of public service companies are 
not contractual, as the nineteenth century sought to make 
them, but are instead, as we say, quasi-contractual ; they do 
not flow from agreements which the public servant may 
make as he chooses, they flow from the calling in which he 
has engaged and his consequent relation to the public. 
What is this in each case (and these are relatively recent 
developments of the law), but the common-law idea of 
relation, a relation of insurer and insured and of public 
utility and patron, and of rights, duties and liabilities 
involved therein? It is significant that progress in our 
law of public service companies has taken the form of 
abandonment of nineteenth-century views for doctrines 
which may be found in the Year Books. 

Even more significant is the legislative development 
whereby duties and liabilities are imposed on the employer 
in the relation of employer and employee, not because he 
has so willed, not because he is at fault, but because the 
nature of the relation is deemed to call for it. Such is the 
settled tendency of the present. To me it seems a return 
to the common-law conception of the relation of master 
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and servant, with reciprocal rights and duties and with 
liabilities imposed in view of the exigencies of the relation. 
These acts have put jurists to much trouble when they 
have sought to find a place for them in the legal system. 
Some have said they create a status of being a laborer, and 
this has frightened more than one court. For status is an 
archaic idea, quite out of line with modern ideas. Hence 
they have felt bound to inquire what warrant could be 
found for imposing disabilities upon one whom nature had 
given a sound mind, disposing judgment and years of dis- 
cretion. Others have said that the duties and liabilities 
involved in workmen’s compensation acts were quasi- 
contractual—which means only that the author did not 
know what to call them or where to place them. What is 
clear is that they are not contractual and that they are not 
in accord with the principles of the law of torts. Is this 
legislation, then, in opposition to our law of torts, so that 
one or the other must give way? If so, if this legislation 
may not be made to fit into the system of the common law, 
it may go hard with it in the judicial working out of its 
consequences. But I submit that the common law has a 
place for it and that it is perfectly possible without disturb- 
ance of our legal system, to administer these statutes and 
to give them the sympathetic judicial development which all 
statutes require in order to be effective. For it is not out 
of line with the common law to deal with causes where the 
relation of master and servant exists differently from causes 
where there is no such relation. It is not out of line to 
deal with such causes by determining the duties and the 
liabilities which shall flow from the relation. On the con- 
trary, the nineteenth century was out of line with the com- 
mon law when it sought to treat the relation of master and 
servant in any other way. In administering these acts the 
common law may employ its oldest and most fertile legal 
conception. Hence we may believe confidently that. it 
will soon assimilate this legislation and develop it into an 
agency of justice. 

It used to be said by way of reproach that the common 
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law was feudal. The Roman idea of a legal transaction, 
which the nineteenth century sought to apply to all pos- 
sible situations, was regarded as the legal institution of the 
maturity of law. But the conception of a legal transaction 
regards individuals only. In the pioneer agricultural 
societies of nineteenth-century America such a conception 
sufficed. In the industrial and urban society of today 
classes and groups and relations must be taken account of 
no less than individuals. Happily the nineteenth century 
did not lose for us the contribution of the feudal law to our 
legal tradition. In its idea of relation, in the character- 
istic common-law mode of treating legal problems which 
it derived from the analogy of the incidents of feudal 
tenure we have a legal institution of capital importance 
for the law of the future; we have a means of making our 
received legal tradition a living force for justice in the so- 
ciety of today and of tomorrow, as it was in the society of 
yesterday. 
Roscoe Pounp. 
HarvarpD Law ScHOOL. 








NATURE AND REASON IN LAW. 


NATURE AND REASON IN LAW. 
JOHN DEWEY. 


ha Pollock’s ‘‘Expansion of the Common Law,” there is 

found the following interesting passage from St. Ger- 
man, written early in the sixteenth century: ‘‘It is not used 
among them that be lesrned in the laws of England, to 
reason what thing is commanded or prohibited by the Law 
of Nature and what not, but all the reasoning in that be- 
half is under this manner. As when anything is grounded 
upon the Law of Nature, they say that Reason will that 
such a thing be done; and if it be prohibited by the Law of 
Nature they say it is against Reason, or that Reason will 
not suffer that to be done.”! It is a commonplace to the 
student of the history of law that this identification of 
natural and rational, and the equating of both with the 
morally right, has been at various times a source of great 
improvements inlaw. Professor Pound has recently desig- 
nated the stage in the development of law that follows upon 
and corrects many of the abuses of the stage of strict law 
as that of equity or natural law. He says: ‘‘The capital 
ideas of the stage of equity or natural law are the identifi- 
cation of law with morals; the conception of duty and the 
attempt to make moral duties into legal duties, and reliance 
upon reason rather than upon arbitrary rule to keep down 
caprice and eliminate the personal element in the adminis- 
tration of justice.””* Aside from the introduction of equity, 
the abolition of technicalities which obstructed rather than 
furthered justice, the adoption by the courts of usages that 
were more reasonable than those perpetuated in older law, 
the idea of the subordination of government to social ends, 
and the furtherance of humane international relations are 
a few of the many services rendered by the identification 


1 Pollock, ‘“‘The Expansion of the Common Law,” p. 109. 
27 Harvard Law Review, p. 213. 
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of the natural with the reasonable. Looking back and tak- 
ing the intellectual temper and equipment of the times into 
account, it is hard to see what other intellectual instrumen- 
tality could have done the work effected by the concept of 
natural reason in the seventeenth and eighteenth centuries. 
In the view of such facts the title given by Pollock to the 
Law of Nature, ‘‘a living embodiment of the collective 
reason of civilized mankind,’’* is not so much out of the way 
as it seems to the philosopher who has been trained to look 
with suspicion upon any reference to Nature as a norm; 
and who is conscious of the seemingly individualistic, if 
not anti-social connotation of the term in political philos- 
ophy. But even in Locke, careful analysis shows that the 
limitation of governmental action to the protection of 
pre-existent natural rights is much more an assertion of 
the subordination of governmental action to ends that are 
reasonable, or moral, than appears from a hasty reading. 
Restricting the action of government by moral considera- 
tions, that is to say considerations of reason, is what Locke 
is chiefly concerned with. 

But, unfortunately, nature and reason are ambiguous 
terms; hence their use as equivalents of what is morally 
desirable is subject to diverse interpretations. Nature 
also means the existent, the given, the antecedent state of 
things; or the present state of things so far as that is con- 
nected with the antecedent condition by casual laws. Ap- 
peal to nature may, therefore, signify the reverse of an 
appeal to what is desirable in the way of consequences; 
it may denote an attempt to settle what is desirable among 
consequences by reference to an antecedent and hence 
fixed and immutable rule. 

Accordingly, while at one time or with some people, or 
with some persons part of the time, natural justice meant 
that which commends itself to the best judgment of the 
most experienced or to the collective common sense of the 
race, as over against the conventional and technical jus- 





3 Op. cit., p. 128. 
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tice of inherited legal rules; at other times it meant accept- 
ance of the given state of distribution of advantages and 
disadvantages. Such a view of natural justice finds, for 
example, a typical representative in Herbert Spencer. It 
is, so to speak, purely accidental that such philosophies 
have been what we lately call individualistic as against 
collective or socialistic. The essential thing in them is the 
subordination of the human, whether several or conjoint, 
to the given, to the physical. The central feature of the 
laissez faire doctrine is that human reason is confined to 
discovering what antecedently exists, the pre-existent 
system of advantages and disadvantages, resources and 
obstacles, and then to conforming action strictly to the 
given scheme. It is the abnegation of human intelligence 
save as a bare reporter of things as they are and as a power 
conforming tothem. It is a kind of epistemological realism 
in politics. That such a doctrine should work out, no 
matter how personally benevolent its holders, in the direc- 
tion of Beati possidentes, is inevitable. 

This mode of interpretation affected the idea of Reason 
as well as of Nature, not merely because of the historic 
equating of Reason and Nature in judicial philosophy, 
but for special reasons. To the century that felt the in- 
fluence of Newtonian science, Nature was more Reason than 
human reason itself. Human reason was reason only as a 
faculty of retracing the wisdom, harmony, the uniform and 
comprehensive laws, embodied in Nature—that is, in the 
physically given world. The Lockean and Deistic identi- 
fication of Reason with God, the benevolent ordainer and 
arranger of things, flavored even the most free-thinking 
speculation of the times. Those who prided themselves 
that they had no fear of God attributed to Nature the same 
optimistic benevolence that had characterized the God of 
natural religion. In order to be really reasonable and moral 
in action, that is, to act in behalf of good consequences, one 
had but to get his own interfering intelligence out of the 
way, and permit Nature, true Reason, to execute her own 
With respect to 
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Reason as to Nature, the emphasis upon individualism was 
extraneous and secondary; the intrinsic and primary thing 
was the denial of a characteristic, a unique function, to 
human intelligence. Nature, not human thought, deter- 
mined the formation of true purposes. 

If I trace an analogous movement in the decisions of the 
courts relative to due diligence and undue negligence, it is 
not for the sake of demonstrating the influence of this type 
of philosophy upon the minds of judges; that would be 
somewhat absurd. But there is demonstrable, in my 
opinion, a parity of logic; and in addition there was prob- 
ably some indirect influence in so far as this mode of thought 
was in the air. Reason is appealed to as a standard of 
action. A man’s liability depends upon whether he uses 
the proper degree of reasonable care and prudence. But 
what measures this? Obviously ordinary prudence is a 
vague and relative matter—relative in the sense of varying 
with the circumstances of the situations, as the courts have 
pointed out. But this very vagueness and variability make 
the more necessary some principle for detecting the mean- 
ing of reasonable in special cases. It is obvious ata glance 
that the reference to what reasonable and prudent men do 
or would do in similar cases, has exactly the ambiguity we 
have been dealing with. It may mean reasonable in the 
sense of involving the kind of foresight that would, in similar 
situations, conduce to desirable consequences; or it may 
mean the amount and kind of foresight that, as a matter 
of fact, are customary among men in like pursuits, even 
though it be demonstrable that, upon the whole, the cus- 
toms involve deplorable consequences. 

That this ambiguity is not merely a theoretical possibility 
is evidenced by the course of court decisions in the matter 
of the due diligence of employers in the last half century. 
While, in some cases, the courts have taken the position 
which identifies reason with foresight of specific conse- 
quences, the general tendency for a long time was to identify 
reasonable prudence with the ruling customs of the trade, 
no matter how unreasonable those customs themselves 
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were when looked at from the standpoint of the sort of 
consequences they tend to produce. For a long time the 
Supreme Court was almost alone in saying: ‘‘ Ordinary 
care on the part of a railway company implies, as between 
it and its employees, not simply that degree of diligence 
which is customary among those intrusted with the manage- 
ment of railroad property, but such as having respect to 
the exigencies of the particular service, ought reasonably to 
be observed . . . such watchfulness, caution, and 
foresight as, under all the circumstances of the particular 
service, a corporation controlled by careful, prudent men 
ought to exercise.” . . . The court “cannot give their 
assent to the doctrine that ordinary care in such cases means 
only the degree of diligence which is customary, or is sanc- 
tioned by the general practice and usage which obtains.’’¢ 
Such a quotation, on +he contrary side, as the following, 
from a federal court, shows well the different interpre- 
tations of reasonable care put upon the obligations of the 
corporation to the general public it served and to those for 
whose services it paid: ‘“‘As respects travel on steam rail- 
ways many of the courts of this country hold the carrier 
bound to keep pace with new inventions in the direction 
of safety. But this rule is an exceptional one, established 
upon grounds of public policy, and for the safety of human 
life. It has never been applied to the relation of master 
and servant.’’§ 

When we consider the implications of the contract from 
the side of the employee, as these have been developed 
through court decisions with respect to the assumption of 
risks, we find yet another aspect of the same matter. No 
Kantian philosopher ever went further in ascribing a ready- 
made antecedent faculty of reason to man than the courts, 
in endowing the laborers of this country with unbounded 
foresight of the consequences implied in taking a job; and 
no transcendentalist ever went further in assuming that this 





* Wabash Ry. Co. v. McDaniels, 107 U. S. 454.; italics are mine. 
540 Fed. 784 
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antecedently possessed reason was in a position to make 
itself effective in action. As far as the workmen were 
concerned the courts were committed to the idealistic 
assumption: Mens agitat molem. In its application, this 
meant, that risks which the laborer ran as matter of fact 
in the performance of his habitual duties were assumed to 
have been deliberately or intentionally undertaken by him. 
The whole doctrine of the assumption of risk was, in prag- 
matic effect, a rendering of brute physical situations in 
terms of purpose or reason. 

In short, in substance although not in form, the reason- 
able or “‘natural’”’ was identified with the antecedently 
given, with the state of affairs that customarily obtained, 
not with the exercise of intelligence to correct defects and 
to bring about better consequences. From the side of the 
employer, it meant Beati possidentes, To him that hath 
shall be given; from the side of the employee, Ve victis, 
From him that hath not shall be taken away even that 
which he seemeth to have. 

It would not be difficult to trace the same logic in the 
denial of the principle of liability without fault. Under 
certain conditions, the doctrine is doubtless reasonable, in 
the sense in which reasonable means due foresight of con- 
sequences. Under other conditions, where industrial pur- 
suits bring about different consequences, the doctrine 
that in pure accident of misadventure it is reasonable for 
the loss to lie where it falls, is, when laid down as a dogma, 
the deliberate identification of the reasonable with the 
physically existent, and wilful refusal to use intelligence 
in such a way as to ameliorate the impact of disadvantages. 

Fortunately, many of the specific things dealt with in 
this paper are now by way of becoming historic reminis- 
cences. But for this very reason they may the better illus- 
trate the main thesis of this paper. The principle of nat- 
ural law and justice in the sense that technical and official 
legal rules need to be adapted to secure desirable results 
in practice, may well be accepted. But we also find that 
one of the chief offices of the idea of nature in political and 
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judicial practice has been to consecrate the existent state 
of affairs, whatever its distribution of advantages and dis- 
advantages, of benefits and losses; and to idealize, ration- 
alize, moralize, the physically given—for customs from a 
philosophical point of view are part of the physical state 
of affairs. By reading between the lines, moreover, we 
find that the chief working difference between moral phi- 
losophies in their application to law is that some of them 
seek for an antecedent principle by which to decide; while 
others recommend the consideration of the specific conse- 
quences that flow from treating a specific situation this way 
or that, using the antecedent material and rules as guides 
of intellectual analysis but not as norms of decision. 

My point is practically made. But, in concluding, I 
will say that I see nothing new in principle in the recent 
attempt to rehabilitate the principle of natural rights by 
connecting it with the nature of consciousness.* The prob- 
lem is the same whether we use the older word “‘reason”’ 
or the newer word ‘‘consciousness.’’ Is consciousness 
taken as a possessed fact, something given in some men, 
and relatively lacking. in others? Then we have still a 
physical morals—a worship of consciousness or intelligence 
in name; a denial, an abdication of it in fact, since what 
already exists is taken as the norm of action, in spite of the 
fact that intelligence is concerned with what the given may 
lead to. But if by ‘“‘consciousness’’ we mean interest in 
desirable consequences and if we include in its attribution 
to a person the perception that similar intelligence is de- 
sirable in others (a man being stupid or unconscious so 
far as he does not effectively recognize this fact), then 
we have a situation where reference to individualism is ir-- 
relevant and misleading,’ and where the significant thing 





6 Individualism. Warner Fite. Longmans. 1912. 

7 What would one think of a physiologist who today in describing the diges- 
tion of food lugged in the “individual,’’ or the fact that all circulation is 
“individual” as an enlightening and explanatory fact? To dwell upon a 
conception of consciousness that identifies it with impartial and comprehensive 
foresight, and then to insist that “consciousness is individual” in a way that 
qualifies or denies the natural implications of the prior conceptions, seems to 
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is the need of the exercise of intelligence to bring about 
conditions that will develop more intelligence—a version 
of natural law to which I heartily subscribe. 

I would suggest that the question of the moral right of 
the employer to exploit (as by means of the doctrine of the 
assumption of risk) the inferior intelligence of the employee 
affords an admirable opportunity for removing the ambi- 
guity that still, to my own mind, affects the doctrine of 
natural rights as developed in chapter four of Fite’s ‘‘In- 
dividualism.” The author seems, especially in his criti- 
cism of other views, to be falling back upon intelligence as a 
physical fact, that is, as a given thing. But when he is as 
anxious to show that his theory is ‘‘generous” as another 
school is to show that its views are “‘social,’’ he appears to 
shift to the view that identifies intelligence with effective 
foresight of impartially and comprehensively distributed 
consequences. If he means the latter, the difference be- 
tween it and what other people call a social view of intelli- 
gence is verbal; if he means the former, the difference is, 
pragmatically, fundamental and insurmountable. And, 
I repeat, while we hear much about intelligence, the effect 
of any theory that identifies intelligence with the given, 
instead of with the foresight of better and worse, is denial 
of the function of intelligence. 

JoHN DEWEY. 
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be on a par with the procedure of the physiologist, who, after telling us that 
circulation is a matter of specific fact, thinks to add or change something by 
hitching the facts on to an “individual.” Either Professor Fite’s individual 
ts the intelligence over again, or it is something assumed ready-made, never 
analyzed or described, and yet used to negate the essential traits of intelligence. 
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LASS differences have expressed themselves in the past 
in countless ways. Sometimes they have been en- 
forced and made rigid by law and custom assigning to 
different classes special economic fields or peculiar political 
privileges. At other times—and this is true, broadly 
speaking, of our own age—the power of the state and of the 
church has been used to minimize, as far as possible, the 
distinctions drawn by society. Where this has been done, 
the barriers between classes have become fluid, but the fact 
of class differentiation has nevertheless continued, nor has 
it, from several important points of view, diminished in 
practical importance. Nay, sometimes, as for instance in 
the United States, it would seem as though the attempts of 
constitution-makers to ignore distinctions of class, only 
irritate those distinctions the more,—a similar result of a 
similar cause being yet more clearly evident in regard to the 
racial distinctions between white men and black. Now 
the fundamental fact of class distinction is, I believe, this. 
Members of different classes resent and, in the main, 
refuse any intimate personal relation with each other; and 
in particular they abhor intermarriage,—marriage being 
the most intimate of personal relations. We may, I think, 
take, generally speaking, the presence or absence of such 
an aversion from intermarriage, as the criterion whether 
there is, or is not, a distinction of class between two different 
sets of people belonging to one race. Of course, there will 
always be exceptions. Individuals will marry outside 
their class, for love, or ambition, or money, or for a mixture 
of these motives; but real class equality can be only asserted 
of people who intermarry freely without their friends and 
relations feeling surprise, or doubt, or disgust. Again, 
the most significant indication of the approaching fusion 
of two distinct classes is an increase of intermarriage be- 
tween them. 
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But this criterion, though it enables us to decide when 
and where a class difference really exists, does not take us 
much further towards understanding the cause of that 
class difference. We have still to ask, why it is that the 
members of different classes are repelled by the notion of 
intimacy with one another and, in particular, why they 
shrink from intermarriage. On a superficial view it might 
appear that the root of the difference is economic; it may 
be urged plausibly, if somewhat cynically, that difference 
of wealth is the main obstacle to intermarriage, particu- 
larly where marriages are arranged by the parents of the 
principals; it may be shown that it is in general the wealth- 
ier members of a lower class who are, by exception, able to 
marry into the class above them—and so on. I am not 
concerned to deny what there may be of truth in these 
opinions, and [ shall argue, later, that in a more profound 
sense differences of wealth are in fact the main determinant 
of class distinctions. But taking this view on its merits 
as a primdé facie account of what occurs, it seems to me 
mistaken, and that in two ways. In the first place, it 
exaggerates the importance attached to wealth as such; 
and secondly, it ignores the fact that so far as considera- 
tions of wealth do enter into the marriage calculus, the 
tendency to demand some approach to equality of means 
is based largely on idealistic grounds. 

As regards the first point—the importance attached to 
wealth as such—we must remember that what a class 
usually demands of one of its members who marries is not 
that he or she should choose a partner of equal wealth, but 
that the pair between them should have enough—or 
prospects of enough—to maintain the class standard of life. 
Given this sufficiency of means, on one side or the other, it 
is usual to contemplate with a certain romantic satisfaction 
the marriage of two persons whose wealth is unequal: one 
might almost say that the satisfaction is proportioned to 
the inequality of means—provided that both partners in 
the match belong undeniably to the class by birth and 
breeding. Again, on the other hand, we must remember 
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that, although the poorer members of a class are now gener- 
ally forgiven for intermarrying with wealthy inferiors, such 
matches are tolerated rather than encouraged by the 
opinion of the class. And, in particular, those whose 
means introduce them in this way to a superior class are 
expected within a not too prolonged interval to acquire 
the manners and prejudices of their new environment. 
These considerations lead on to the principle asserted 
above, that in so far as a class demands that every marriage 
should be based upon a certain minimum of wealth, this 
demand is rested upon idealistic rather than material con- 
siderations. The wealth, in other words, is not wanted 
merely for itself, but because certain standards of refine- 
ment and civilized intercourse cannot be maintained with- 
out it. It is, of course, possible that this view is often 
wrong. It may well be that the minimum is put too high 
in certain cases. Such mistakes are inevitable in all 
human calculations, more especially in regard to problems, 
such as this, which are hardly ever discussed with frankness. 
But admitting this, I do not think my fundamental asser- 
tion can be controverted—namely, that in promoting or 
encouraging marriages a class will look rather to the main- 
tenance of its cultural standards than to the acquisition of 
material wealth. We are thus brought back again to the 
question, why it is that members of different classes shrink 
from intermarriage, with the conclusion that it is not merely, 
and probably not mainly, difference of wealth which pro- 
duces this shrinking. If it be not wealth, it must be 
differences of tastes and habits—to put it broadly, differ- 
ences of culture. And by culture I mean the living 
expression in act and word of ideas and ideals ethical, 
esthetic, and intellectual. 

Our first question, then, is this: what is the part which 
economic conditions play in producing social class differ- 
entiation? Now the crucial sign of class differentiation 
is objection to intermarriage; and this objection, we have 
seen, rests not upon a crude and vulgar valuation of wealth 
by the wealthier class, but upon the desire to maintain 
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standards of culture. Our next enquiry must be, there- 
fore: what are the origins of these differences of culture 
which mark one class from another? To this question 
several different answers suggest themselves and I propose 
that we should examine these answers in turn. 

It will be admitted, in the first place, that the culture 
of any class must be determined either by the ante-natal 
or by the post-natal history of the mass of its members, 
or by both; their individual lives are shaped by heredity 
and by environment, and one or both of these forces must 
account for that part of their lives which expresses itself 
in their class culture. Let us begin then by considering 
whether heredity or environment may be considered the 
more potent agent in this matter. I suppose there is no 
opinion so deeply rooted as that which connects the culture 
of classes with heredity. The very term ‘breeding’ is an 
outcome of this opinion, and of its prevalence in our own 
day we find abundant traces. The stock hero and heroine 
of melodrama or romance are, and always have been, the 
boy or girl displaying an unnatural distinction in poor 
surroundings in the first act, and welcomed home to the 
ancestral castle or manor house in the last. We are told 
that a number of ingenious students in London earn con- 
siderable incomes by discovering the Norman ancestors 
of American millionaires. It is easy to laugh at this 
sentimental pride of birth; but have we, after all, the right 
merely to laugh at it? Is it certain that there is nothing 
in it? Is it not, perhaps, the case that recent investiga- 
tions in biology have reopened this, as so many other social 
questions? Skepticism as to the part played by heredity 
in differentiating class culture goes back to the doctrines 
of natural equality developed during the eighteenth cen- 
tury; and when we turn up the classics of that period we 
find ourselves face to face with uncompromising statements 
on the subject which might well make us tremble for the 
stability of any social science built on such foundations. 
Take, for instance, the famous passage from the early part 
of the ‘‘ Wealth of Nations” where Adam Smith discusses 
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the principle which gives occasion to the division of labor. 
‘The difference of natural talents in different men,” he 
writes, ‘‘is, in reality, much less than we are aware of; and 
the very different genius which appears to distinguish 
men of different professions, when grown up to maturity, 
is not upon many occasions so much the cause as the effect 
of the division of labor. The difference between the 
most dissimilar characters, between a philosopher and a 
common street porter, for example, seems to arise not so 
much from nature as from habit, custom, and education. 
When they came into the world and for the first six or 
eight years of their existence they were perhaps very much 
alike, and neither their parents nor playfellows could per- 
ceive any remarkable difference. About that age, or soon 
after, they came to be employed in very different occupa- 
tions. The difference of talents comes then to be taken 
notice of, and widens by degrees, till at last the vanity of 
the philosopher is willing to acknowledge scarce any re- 
semblance.”’ Nor is this a mere chance remark introduced 
without consideration; on the contrary, when he comes to 
discuss the national provision for education, the writer’s 
whole thought is dominated by this opinion. Now, I take 
it, that no competent person could hold such views to-day 
in the light of recent biological investigation. We have too 
much evidence of the connection between exceptional 
ability, or exceptional weakness, and heredity, to doubt 
that heredity plays a very great part with the mass as well 
as with the exceptions. There is, however, I think, a 
danger that society may be led by these developments into 
an error as serious, theoretically, as that of Adam Smith— 
and more damaging, practically. We may believe that 
because differences between individuals of the same class 
are largely due to heredity, therefore differences between 
different classes are also, in the main, due to the same cause. 
I have spoken of this view as an error, but I would not 
maintain that it is at present demonstrably either true or 
false. I think it is probably false in the main, and will 
proceed to give my reasons for so thinking. 
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In the first place, we know that, at least in Western 
Europe, there is no such thing as purity of class descent. 
The ancestry of all classes is extraordinarily mixed. Illu- 
sions of noble ancestry can be maintained in a few cases, 
as, for instance, in royal families, by tracing one ascending 
line through father, grandfather, great-grandfather, with 
occasional lapses to a female when some great-great-grand- 
father of previously ignoble family married above him. 
But this is not playing the game. All ancestors are poten- 
tially of equal importance with all others of the same grade 
in producing the individual. A man has two parents, 
four grandparents, and eight great-grandparents—and, 
if my arithmetic is correct, more than one million ancestors 
at the twentieth degree, each of equal importance. The 
real number, of course, will usually be a good deal less, 
owing to the intermarriage of nearer ancestors having com- 
mon forbears further back. When we add to this confusion 
the further intermixture which results from the constant 
tendency of individual families to sink or rise in the social 
seale, we shall, I think, become very skeptical as to the 
possibility of accounting by heredity for the differences of 
class culture. 

But there are other objections. The first is, that the 
most striking feature of class culture is its peculiar power 
of transcending such individual differences as may most 
plausibly be ascribed to ante-natal causes. In every class 
you find abnormally wise and abnormally foolish; abnorm- 
ally strong and abnormally weak; abnormally esthetic and 
abnormally unesthetic; linked together by a community of 
tastes and habits which somehow constitutes them a class in 
spite of their differences. We are, all of us, prepared, as the 
saying goes, to forgive a man anything so long as he is a gen- 
tleman, or a woman so long as she is ‘‘a really nice girl.”’ 
It may, however, still be urged that there is some average su- 
periority of class to class attributable to heredity. Individ- 
auls in each class might differ widely in hereditary gifts and 
yet the average of one class be above the average of another. 
We should remind ourselves that individuals exceptionally 
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gifted by birth are constantly rising in the social scale and 
that the converse is true, so that on the theory most 
favorable to the lower classes their average endowment 
by birth should seem to be slightly inferior to that of the 
upper classes. I have spoken here of superior and inferior, 
and perhaps this use of terms may be challenged. I have 
spoken of exceptionally gifted persons rising and of the 
converse process; it is not, however, clear what is meant 
by ‘‘exceptionally gifted.’’ All that science can tell us on 
the subject is that those who are most fitted to rise in any 
environment do rise whilst those least fitted fall; but it 
may, of course, be the case that society is so ill-constituted 
as to encourage men who are inferior ethically, intellectually 
and exsthetically to rise, whilst discouraging or repressing 
those who are more nobly endowed. And he would be a 
bold man, indeed, who should assert that society never is 
so constituted as to work, at least partly, in this way. Are 
we sure, for instance, that inferiority of the individual, 
more than inferiority of society, may justly be accused of 
causing the suicide—if suicide it was—of John Davidson 
and other notably gifted men in recent years? There is 
a constant tendency to assume that because leadership is 
essential (from which it follows that any leadership is 
better than none) therefore the men, who in any given 
social system attain to leading positions, must be in the 
main the men who are most capable of filling them well, 
in an absolute sense. For myself, I do not take an extreme 
view on this point. J incline to suppose that the men who 
attain to leading positions are in the ruck superior to their 
fellows, but I think, on the other hand, that the measure 
which society applies is coarse and unintelligent and, in 
particular, that the ideal man is often passed over for some 
sentimental or conventional reason entirely disconnected 
with the function required. I am prepared, therefore, to 
admit that the hereditary endowment of the upper classes 
is, generally speaking, somewhat better on the average 
than that of the lower. But I do not think there is any 
reason to suppose the difference great, and, indeed, there is 
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some reason to suppose it small. The one fact which is 
known points, I understand, in that direction. At birth 
the infants of the poor differ, I believe, in no measurable 
way from the infants of the rich. Of course, the only 
things that can be measured at this stage are physical, 
whereas the things we are most interested in are mental 
and moral. But it seems to me at least suggestive, that 
the physique should be substantially equal at the start 
and that where, later in life, mental and moral differences 
become apparent, there we find also great physical differ- 
ences. 

For various reasons then I conclude that ante-natal 
causes play but a small part in producing the diversities of 
class culture, and we are, therefore, thrown back for an 
explanation upon nurture, environment, and education. 
It will be said, perhaps, that it was hardly worth while to 
take so much trouble in arriving at this result, seeing that 
everyone must believe that tastes and habits are largely 
due to upbringing. We have, all of us, I suppose, seen 
cases of a man who has raised himself by abnormal abilities 
to wealth, yet still retains in the main the culture of the 
class he sprang from; whilst his children, though by no 
means so gifted as their parent, yet are able, in virtue of 
their educaton, to mix undetected with ‘real’ ladies and 
gentlemen. This is true enough. There is, none the less, 
a difficulty. The culture of the existing members of any 
class is, no doubt, determined by their upbringing and 
education; but by what are these determined? Assuming 
that class culture is not the product of heredity, why does 
it exist at all? If the whole of a nation be one class by 
birth, why is it not also one class by culture? The answer 
which first suggests itself to these questions is, that each 
class has its traditional tastes and habits, and that the 
children of the class, and of all entrants to it, are reared in 
these traditions. This is true, and we shall see later that 
tradition plays an exceedingly interesting and important 
part in the genesis of culture. But at our present stage, 
the answer is unsatisfactory, for we are led on to ask: 
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What determines the tradition? And here we are evidently 
at once in very deep waters; for this seems to require an 
analysis of the causation of culture itself, whereas hitherto 
we have been concerned only with the causes of differen- 
tiation of culture. Now, the force which first suggests 
itself for examination in this connection is the force of 
ideas or ideals, whether ethical, intellectual or zsthetic; 
it is plain that these come from time to time to individuals; 
that they modify their tastes and habits and, in process of 
time, alter standards of culture. To many it will seem 
prima facie that differences of class culture are due, at 
bottom, to the fact that each class originates for itself 
different ideas and ideals in these three fields, ethical, 
intellectual, and esthetic. If this be so, we must, at the 
outset, admit that we are beaten. For no one, I take it, 
is prepared to state at all positively where these new ideas 
come from or how they come. These winds blow where 
they list; we cannot predict or explain them. There is 
always someone up the sleeve of Fate, but we know no 
more than Browning knew in what direction he will break 
out. We may, at this moment, be on the eve of a religious 
revival that will send us dancing-mad across Europe or on 
pilgrimages to the far East; we may live to see the wave 
of democracy break or save the vessel of the state, or lick 
the feet of a commercial Cesar or a scientific Solon. 


In Vishnu land what Avatar? 


* * * * * 


Or, best of all 

I love to think 

The leaving us was just a feint; 
Back here to London did he slink, 
And now works on without a wink 
Of sleep, and we are on the brink 
Of something great in fresco-paint: 
Some garret’s ceiling, walls and floor, 
Up and down and o’er and o’er 

He splashes, as none splashed before 
Since great Caldara Polidore. 
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Or music means this land of ours 

Some favour yet, to pity won 

By Purcell from his Rosy Bowers— 
* * * 7 ” 

Oh, Waring, what’s to really be? 

A clear stage and a crowd to see! 


The world has always its Waring. 

Yet, after all, what has this to do, at least immediately, 
with class distinction? For sooner or later these great 
spiritual forces reach and influence all classes. If one 
class be more moral, more intellectual, more xsthetic, or 
differently so, from another, this is a consequence, not a 
cause, of its class distinction. The class which has leisure 
will always, at least superficially, show more of the qualities 
which demand leisure for their development. But this 
fact, that it shows more of these qualities, will be, I repeat, 
a@ consequence, not a cause, of the class distinction. We 
must then, if we wish to explain the fact of class distinctions, 
eliminate all forces that can potentially affect all classes. 
And if we remove all these causes what have we left? 
If we ignore as trivial, or as, perhaps, non-existent, heredi- 
tary differences between the normal members of different 
classes, we shall find, I believe, only two fundamental 
differences—the difference of income and the difference of 
the processes by which income is acquired. I shall call 
these the income difference and the occupational difference. 
Of these two causes I consider, for reasons to be examined 
presently, that the former, the brute difference of income, 
is by far the more important. 

The dependence of culture upon wealth is often denied 
alike by rich and by poor. The rich like to believe that 
the superiority they feel is due to their own intrinsic virtue, 
while the poor either recognize a natural inferiority in them- 
selves or shut their eyes to the superiority of the rich. Yet 
I think but little consideration should convince us that 
wealth is, at least, a prime necessity for the development 
of artistic and intellectual tastes, and that the wealthy 
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classes, who have always most developed these tastes, do 
not owe their wealth to their tastes and cannot, therefore, 
be supposed on any theory to be better gifted in this respect 
than the mass of their countrymen. Historically, the 
great ages of art and literature have seen them dependent 
upon the fostering care of aristocracies whose members 
were lifted above the level of bare or merely comfortable 
subsistence. We no longer allow this truth to be obscured 
by the fact that some of these aristocracies were democ- 
racies owning slaves or having other cities tributary to 
them. Nor could it well be otherwise, for wealth carries 
with it three things which are necessary to artistic and 
intellectual progress: first, it makes leisure possible; sec- 
ondly, it permits the employment of beautifully precious 
materials, of architecture in the proper sense of the word, 
of all the forms and tools of art such as pictures, sculpture 
and musical instruments which must exist, if at all, for 
art’s sake, and, again, as regards intellect, it provides the 
libraries and laboratories which are needed for organized 
study; thirdly, the possession of wealth gives a certain sense 
of security as to the future which makes it worth while to 
undertake the preliminary drudgery and exercises which 
are necessary for the development of the intellectual and 
moral faculties. The only serious difficulty, I imagine, 
which might lead us to doubt this assertion of the depend- 
ence of culture upon wealth, is the fact that the enormous 
increase of wealth in our own days has not brought to 
birth a culture in all respects demonstrably superior to the 
civilization of the eighteenth century, which it has de- 
stroyed. I shall return to this point later. 

More doubt will be felt, perhaps, if I propound the some- 
what unpopular opinion that, in morals as well as in the 
esthetic and intellectual spheres, the rich man is likely, 
other things equal, to be better than the poor man. If we 
take extreme cases it is, I think, at once evident that this 
must be so. The very poor cannot, as a class, have such 
high ideals or so nearly attain their ideals as those who are 
rich. Alike their mental, their physical and their nervous 
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systems are so overstrained and undeveloped that they 
can neither see good as clearly nor follow it as consistently 
as those who are better off. If it be replied that there is 
at the other extreme of society a class whose moral fibre 
is equally slackened by excessive expenditure, I shall answer 
that I know of no such class; such experience as I have 
of the children of leisure and pleasure has convinced me 
that their ‘‘hearts’’ are “better” than their heads, and their 
heads by no means despicable; but if they were worse than 
I believe they are, it would prove nothing against my 
thesis, for the defects of this class are due evidently not to 
the possession of wealth but to the lack of wholesome 
occupation. I conclude, therefore, that the destruction 
of the poor is their poverty and that if we find, as everyone 
who has lived or worked in a slum seems to find, that their 
virtue is in its way as remarkable as their degradation, 
we should content ourselves with giving thanks for this 
moderate satisfaction and not be led by sentimental ad- 
miration to deny the evil of what is bad, the inferiority of 
what is inferior. Some, no doubt, while agreeing that 
abject poverty must in some measure corrupt morality, 
will hold that the summits of virtue may be scaled by every 
man, rich or poor, who starts above the level of bare sub- 
sistence. This habit of thought is much encouraged by 
organized religion, for the obvious reason, that the appeal 
of the religious teacher to the masses is more likely to suc- 
ceed if he asserts that each individual among them can 
triumph over circumstances and become as good as any 
other individual if only he bends his will to the task. I 
do not, of course, suggest that this reason is ever present 
in the mind of the teacher. In the main, men can teach 
successfully only what they themselves firmly believe. 
And though I do not, as I have said, agree with the view, 
I am so far in sympathy with it that I think wealth has 
much less to do with morality than it has with esthetic 
and intellectual culture, if only because society cannot exist 
at all without morality whilst esthetic and intellectual 
progress is comparatively unessential. It is in accordance 
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with this that few will dogmatize as to the superior 
morality of one class as compared with another, while 
most would admit, I think, a superiority of intellectual 
and esthetic culture among the rich. 

It is, I think, probable that the way in which the income 
is obtained also plays a part in determining class standards; 
yet in discussing this side of the problem we must be on 
our guard against more than one fallacy. In the first 
place, the earnings obtained by labor have a curious 
power of reacting upon the labor itself and making it other 
than it otherwise would be. We must not content our- 
selves with ascribing to the effects of manual labor, or 
machine tending, certain elements in the culture of the 
working classes which seem to be, and doubtless are, con- 
nected therewith. We must always remember that certain 
kinds of work are only done, certain conditions of labor 
are only tolerated, because the standards of the working 
class, as determined in the main by their expenditure, are 
so low that they do not revolt from them. This is tolerably 
obvious as regards the length of the day’s work and the 
degree of physical or mental exhaustion which results from 
it; we have abundant evidence that as the earning power 
of the working classes increases they demand and obtain 
shorter hours. And the same is true in many respects of 
the conditions subject to which they work. The brass 
ornamentation on a cart-horse’s furniture, or on a railway 
engine, are there because the workers love to have it so. 
No doubt once there they help to continue the taste which 
first insisted upon them, but it is not to be supposed that 
they originated that taste. What is not so generally 
recognized is that practically all kinds of work have a 
certain elasticity ; processes which do not exercise the mental 
capacity of the worker can be discarded for processes which 
do, and soon. One of the clearest signs of this truth is the 
tendency for countries where the level of wages, 7. e. the 
cost of brute labor, is high, to make more rapid advance 
in the introduction of labor-saving devices of all kinds than 
is made where the cost of brute labor is low. There is a 
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falsehood, probably, embedded in every proverb, but of no 
proverb is this truer than of the famous necessity for 
hewers of wood and drawers of water. In point of fact, 
water is now drawn in civilized countries chiefly by steam 
pumps and the turning of taps. It must, of course, remain 
doubtful in what degree the work of the world is capable 
of being intellectualized, but it may be pointed out that 
there is no satisfactory evidence that the average man 
would prefer intellectual to physical labor, given equality 
of pay and general amenity. Still less self-evident is the 
view that the intellectualizing of labor really promotes 
a high standard of culture. One of the main difficulties 
in the present day is the fact that the class which is rich 
enough to be cultivated is so exhausted by intellectual 
labor that it tolerates out of working hours nothing but 
golf, and bridge, and the music-hall. Another reason for 
distrusting the occupational factor is the part played by 
women and children in determining class standards. Here 
it is evident that the thing which counts is the scale of 
household expenditure, since the women of all families are, 
in the main, occupied in the same way—namely with house- 
work. We should notice especially that in all classes of 
society the differences between the occupations of the 
husbands seem to have little power of keeping people apart 
as compared with the force exerted to draw them together 
by the common occupation of the wives. The men may 
sometimes be gravelled for lack of a topic, if they are in 
divergent walks of life; the women never feel this difficulty. 

I thus reach the broad conclusion that difference of 
income is the main cause of social class distinctions. Each 
class of the nation, played upon by such ideas and ideals— 
moral, intellectual, and ssthetic—as exist at the time, 
tends to embody them in a class culture such as its means 
permit. Speaking generally, the higher the standard of 
class expenditure and leisure the more will it incorporate 
intellectual and esthetic elements in its culture, and also, 
I believe, though here I feel less certain, the better socially 
will it be. I shall proceed shortly, building upon this 
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foundation, to consider briefly the part played by tradition 
and to estimate the effects of economic progress on the 
development of civilized life. There remains, however, 
one point in connection with what I have said already, 
which cannot be omitted. 

I have argued that difference of income is the funda- 
mental cause of class distinctions: it may naturally be asked 
—What then is the cause of difference of income? A full 
answer to this question is, of course, impossible; but I hope 
I shall be able, without unduly lengthening this paper, to 
say something to the point. It is often believed that 
differences of earnings correspond pretty accurately to 
differences of ability, natural plus educational, and there 
seems at first sight to be much to be said for this view, at 
least as regards modern society. Every man, it is argued, 
is free to choose his own work, and he will naturally choose 
that work within his ability which offers the best pay. 
This leads to a competitive struggle, the upshot of which is 
that men are graded and paid according to the difficulty 
of the work which they do. It is not denied, of course, 
that there are many exceptions and imperfections in the 
working out of the system. But it is asserted that these 
are the fundamental facts. Now, I believe that almost 
everyone who argues in this way implicitly commits the 
following fallacy. Setting out to account for differences 
of earning, he first measures the difficulty of different kinds 
of work by the remuneration of each, and then, natur- 
ally, has no difficulty in fitting the difficulty to the re- 
muneration. The origin of this mistake is obvious; we 
have no means of measuring the relative difficulty of two 
different kinds of work; we may, indeed, measure their 
values, or rather the values of marginal increments of 
each, by watching the price which society offers for each, 
but our only reason for supposing that these measures 
correspond to their relative difficulty, is an assumption 
that as between any two kinds of work there is such a 
number of men working at each, who could equally 
well work at the other, as to maintain between them 
Vol. XXV.—No. 1. 4 
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a correspondence of pay to difficulty. For such an 
assumption we have, I need hardly say, no warrant at all. 
Training and experience make such a difference in each 
kind of work that it is probably the rarest case in the world 
for an individual to be equally able to perform two different 
kinds of work. 

It is, indeed, probable, I think, that the earnings of any 
group, all of whose members had enjoyed approximately 
equal opportunities, would be found arranged in a normal 
frequency curve and that this curve would correspond to a 
curve based on their general ability, as resulting from 
heredity and education combined, if the difficulties of 
constructing such a curve could be overcome. Something 
of this kind has been attempted in regard to the wages of 
workmen in the manufacturing industries of the United 
States. But this result helps us very little in regard to the 
major income differences which generate class distinctions. 
In regard to these it is, I think, clear that the children of 
the wealthier classes find access to fields where competition 
is restricted by the inferior education and opportunities 
of the inferior classes and where, therefore, their labor has 
the higher value that springs from limited supply. 

“You fall back,’ it may be retorted, ‘‘after all, upon the 
existence of class distinctions as the cause of class distinc- 
tions, since, according to this theory, each class in the 
social hierarchy maintains its class income by securing 
privileges for its own members as against entrants from 
inferior classes.”’ That is certainly my view, but I do not 
think it involves me in this dilemma. The major differ- 
ences of income, which act on and are reacted on by class 
distinctions, spring, I believe, ultimately from three sources. 
The first is the use which has been made in the past of 
authority, whether political, ecclesiastical, or brute force, 
to establish different standards of expenditure in different 
classes. That I take to be a fundamental factor in human 
society—a tradition which still makes us accept, without 
questioning, the collation of authority and wealth. The 
second is the mere force of accident which, in a society 
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founded on speculation, necessarily raises and depresses 
individuals in immoderate degree. The third is the effect 
of inherited wealth. What approximation we should get 
to equality of income, were it possible to remove altogether 
these disturbing causes, I cannot judge. We should never, 
of course, have a rigid and precise equality, nor would any- 
one, I imagine, seriously desire to have it. But I see no 
reason why we should not reduce the maximum difference 
of income to limits which are, even to-day, compatible with 
membership of one social class. Whether, as things are, 
it is worth while to try, however modestly, to steer society 
in that direction, as the harbor of five centuries hence, 
raises problems too difficult to be attacked here. 

I pass now to the concluding section of my paper—the 
investigation of the relations between economic progress 
and civilization. I have argued earlier that the general 
presumption is that, other things equal, the more wealth 
men have the better they will be. This, I take it, is the 
sole rational justification for our desire of wealth, and yet, 
if we consult either history or the opinions of great men, 
we may well doubt whether this presumption is sound. 
There have usually been men who have thought, and some- 
times their thought has dominated the minds of men, that 
wealth is the root of evil—that asceticism is the only 
worthy ideal of human life. There have been periods 
again in the history of the world, the last century is perhaps 
one of them, when increase of wealth, if it has not gone 
hand in hand with barbarism, has, at least, not obviously 
done as much as one could have wished to promote civiliza- 
tion. Now it would, of course, be absurd to attempt to 
argue a subject of this magnitude. All that I shall do, in 
my few remaining remarks, will be to state my own view, 
and to put forward a tentative explanation of why it is 
that increasing wealth does not necessarily and immediately 
bear fruit of increasing civilization. 

As regards asceticism, it seems safe to say that for the 
mass of men it is an enormous mistake. I do not deny 
that individuals may attain by this path to finer emotions 





50 INTERNATIONAL JOURNAL OF ETHICS. 


than are open to them on any other. I stand merely upon 
what seems to me the self-evident fact, that with the mass 
of men this is not so. Most of us need wealth if we are to 
lead the highest, the most truly civilized, life of which we 
are capable. That, of course, is a mere opinion. I pass, 
then, to the connection between increase of wealth and 
improvement of culture. The problem that confronts us 
may be briefly stated as follows. There seems to be at 
least this much connection between wealth and culture, 
that we can say that where culture is there must be wealth, 
at least in some degree. But we certainly cannot assert 
the counter proposition: where wealth is, there must cul- 
ture be. Why is this? The answer generally takes one 
or other of the two following forms. Either men assert 
that culture is dependent upon certain spiritual forces, 
which appear and disappear in the history of a race for 
reasons which are completely hidden from us. Or the 
attempt is made to point to particular circumstances, at 
particular periods, which have been hostile or favorable 
to the development of culture at those periods. Of these 
two attitudes towards the problem, the first has the merit of 
simplicity—it simply shelves the problem as insoluble. The 
second has the attraction of difficulty, for it must be agreed 
that the explanations offered are usually hopelessly un- 
convincing. Usually, indeed, they beg the real question 
that is at issue. A great offender in this respect was Rus- 
kin. He was never tired of asking his countrymen how 
they could expect art to flourish in an atmosphere of smoke, 
in an environment of ugly factories, cottages and villas. 
The real question at issue, of course, was this. Why was it 
that the English, having developed a noble art of building 
both for palaces and cottages, lapsed suddenly into the 
enormities of the nineteenth century? I would suggest 
the following answer. I conjecture that where an admi- 
rable culture has developed, it has been by the gradual 
building up of a sound tradition in a class or classes where 
economic conditions were stable for a considerable period. 
A class, or a race, needs time, as it were, to extract out of 
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any given conditions of existence the best that its general 
endowment by heredity permits. The thing may be seen 
on a small scale in the traditional vulgarity of the nowveau 
riche. A man who has been educated to living on a certain 
scale, and who may have lived at that scale as well as the 
scale permitted, finds his income suddenly enlarged; the 
tastes and habits he has acquired do not fit with the new 
scale and, hence, if he increases his expenditure, it is almost 
certain to be in an undesirable way; but give a family an 
enlargement of income continued through several genera- 
tions and you will find it gradually acquiring by experience 
the art of living well on the larger scale. Just the same 
thing is true of the arts of production. If these remain 
stable for a long period in any country I think you will 
always find a certain finish and excellence in the products— 
governed, of course, and limited by the banal hereditary 
endowment of the race. But alter the methods of produc- 
tion, and a race, which may have carried every branch of 
production to a high point of artistic merit, will be all at 
sea. It will not know how to work in the new medium. 
Its traditional culture will not save it from vulgarity, 
which may even react on the products of the old methods. 
This latter tendency may be seen at work very clearly in 
modern Japan. There is nothing so striking in that coun- 
try as the contrast between complete mastery in all the 
traditional arts of production and utter incapacity to apply 
artistically the new methods they are importing. The 
exquisite geisha dance and the most barbarous of gramo- 
phonic music flourish side by side and are equally ap- 
plauded. 

This brings us to a rather interesting reflection in regard 
to the great cultures of the past. We, when we speak of cul- 
ture, mean something that has a conscious element as well 
an external expression. By taste we mean not merely 
the gift of producing what is beautiful, but the power of 
distinguishing what is beautiful from what is ugly. I find 
myself increasingly skeptical as to the degree in which taste 
in this latter sense ever existed before the present day. I 
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believe that traditions, built up unconsciously, may have 
led peoples, whose conditions of life were stable, to a fine 
perfection of detail in manners and art, without really 
educating them at all in the power of distinguishing good 
from bad. It is only on this hypothesis that I find it 
possible to account for the lapses of such countries as 
Japan or Italy into vulgarity the moment they are con- 
fronted with a new problem. Now this idea, if it have 
anything in it, throws some light upon the phenomena of 
modern culture. If we start from the position that a 
certain stability is essential to the development of good 
standards, whether for a class or for a race, we certainly 
do find a possible explanation of the state of modern society. 
We have lived through, during the past century, a general 
upheaval of economic conditions. Productive power has 
increased enormously, many productive processes have 
altered fundamentally and, above all, there has been an 
enormous increase of fluidity between different classes. As 
a result we have had an absolute and utter confusion of all 
standards, and it must be a long time yet before things sort 
themselves. And, indeed, if my ideas are sound, we can 
never hope to have in the future a culture developed in the 
way in which the great cultures of the past have developed. 
It is improbable that we shall ever again possess either the 
stability of economic conditions, or the stability of class 
membership which, in the past, on my view, gave time for 
traditions of culture to develop by blind evolution. And 
this is the sound answer, if there be any sound answer, to 
those who, despairing of the welter which we call civiliza- 
tion, cry out for a return to the old system. We may 
patch and clout the old bottle here and there; the new wine 
will burst it again and again. 

There are two things to-day which are hostile to culture 
as they were not hostile in the same degree years ago. The 
first of these is distinction of classes. In the old days this 
did not matter much, because each class was sufficiently 
stable to develop a valuable culture of its own. Now this 
is impossible. The barriers between classes are broken; 
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there is in every class a continuous struggle between the 
standards of the class itself, the standards of the class above 
it, the standards of the class below it. Unless you can 
restore class rigidity, that is, reéstablish the class system 
on a hereditary basis, you cannot escape from these strug- 
gles and the confusion which they generate. I conclude 
that the main culture of every nation must be vulgar and 
confused until it has constituted itself into one single class. 
The second difficulty is, that as productive power and 
processes now alter rapidly instead of slowly, we cannot 
rely, as in the past, upon blind evolution to generate cul- 
ture. If such a thing as national civilization ever again 
exists it will be based upon a conscious critical insight, a 
conscious taste. That is impossible, I take it, so long as 
the existing distinctions of class and income are maintained. 
It constitutes, I believe, the most serious argument in 
favor of Socialism—always assuming, of course, that the 
Socialistic rearrangement of society is genuinely feasible. 
Unless and until these changes have occurred, culture in its 
higher form will remain what it has been increasingly dur- 
ing the past century—an affair of cliques and coteries, 
short-lived, and dominated by a narrow contempt and hos- 
tility towards the masses that threaten to engulf them. 
And the men who might have been great leaders will remain 
dumb; they will lack their instrument; they will find no- 
where the soul of a people, or of a class, whereon to play. 


H. O. MEREDITH. 
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THE ORIGIN OF PUNISHMENT. 


ELLSWORTH FARIS. 


_ following discussion of the origin of punishment is 
undertaken with a view of obtaining some light on a 
difficult subject by means of the genetic method of ap- 
proach. Our institutions are so complex and our tendency 
to idealize the existent is so inveterate that we are driven 
from one theory of punishment to another in the effort to 
justify what may, perhaps, have no real justification. 

It is believed that a clear statement of the origin of pun- 
ishment will throw some light on the nature of the punish- 
ing attitude and in a subsequent article the effort will be 
made to state the psychological corollary of the view here 
advanced. 

Punishment is nowhere regarded as a specific instinct. 
It is not a part of the ‘original nature of man.” Its mani- 
festations grow out of the instinct of pugnacity and its 
accompaniment, the emotion of anger. But even these 
instinctive reactions are not themselves simple and direct, 
but are, in their turn, dependent on the thwarting of other 
instincts and impulses. Fighting and anger are social in 
their nature, requiring for their arousal, the presence of an- 
other animal of the same or related species which enters 
into some sort of competition or opposition and attempts 
to check the carrying out of any one of the stronger im- 
pulses... Hunger, thirst, the desire for the possession of 
any object, or the sex instinct, can, most obviously, be the 
occasion of the arousal of the fighting reaction if a suffi- 
ciently serious check is encountered. 

But the fighting reaction is not punishment. There is a 
popular use of the word in which one prize-fighter is said to 
receive ‘‘punishment”’ from the other, and the ‘‘natural 
punishments” are referred to by Herbert Spencer, but for 
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such uses of the term there is only a metaphorical justi- 
fication. Neither combat nor calamity is sufficiently so- 
cial in character to deserve the designation of punishment. 

The common statement is that punishment is derived 
from this feeling of anger and reaction of fighting in a direct 
fashion. MacDougall,? for example, follows Laing in de- 
riving the whole punitive situation from the “‘ primal law”’ 
which is thought of as arising out of a situation within a 
small tribe of kinsmen in which the patriarch, who wished 
to have control of the females of the group, drove off the 
younger males of the tribe as they grew up and forced those 
who remained to submit to his direction and control. The 
result of disregarding these directions was, in every case, 
punishment by the patriarch, who might go to any length 
until submission was reached. In short, punishment is 
held to follow directly upon the opposition, by any one, to 
the operations of the sex instinct. 

The same general notion appears in Pollock and Mait- 
land,’ in which the original situation is described as one in 
which each member of the group was his own avenger and 
the position defended that punishment follows directly 
upon the opposition of any member of the group to the 
serious purposes and plans of another. Naturally, the place 
for the origin of the institution of punishment will, accord- 
ingly, be found in the tribe. An eye for an eye and a tooth 
for a tooth is held to be the natural and normal way in 
which a member of the group answers the action of another 
in opposing his acts. 

The analogy which suggested this theory is, as will be 
readily seen, the phenomena of struggle for leadership that 
occurs occasionally among gregarious animals. Rival 
candidates for the leadership of a herd of elephants have 
been observed to fight desperately, and the defeated one 
wanders off to lead a life of comparative solitude as_4 
“rogue.” But it is not difficult to see that such an effort 
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to banish one member of the group is a very different sort 
of undertaking from the normal punitive situation. In 
fact, there is very little resemblance between a duel to the 
death and any normal procedure of punishment. In 
punishment there is an endeavor to be fair and just to 
which the old account does not do justice. There is, even 
in extreme punishments, a mental measurement of the 
offence with the penalty and some rough equation results. 
But in the “‘primal law”’ situation, there is only the deadly 
struggle between infuriated and excited rivals. 


I. 


There is abundant reason for questioning whether any 
one inside the primitive group was ever punished, at least 
by those within his own tribe. In an instinctive way the 
members of the group are bound together and in the most 
homogeneous groups they do not punish each other. Pres- 
ent-day people of some uncivilized tribes do not punish 
their children. The writer, during a residence of several 
years among the Bantus of the upper Congo river, in which 
time the people were under constant observation, failed to 
observe a single case of the punishment of a child. This 
is not a deliberate or reflective process, but rather an in- 
stinctive and uncritical one. The child in a small commu- 
nity that is homogeneous and in a situation where outside 
influences do not penetrate, will find himself fitting in to 
the social situation where he grows up and is without the 
stimulus to commit acts of an anti-social character. 

And when, by any chance, such an act is committed, it is 
highly improbable that it will arouse any resentment what- 
ever; in the event that it does, there is no remedy, and the 
tribe simply does nothing save where the offence is so se- 
rious as to break all bounds. The situation is analogous to 
that in which one breaks or damages his own property by 
accident; it is regrettable, but there is no remedy save an 
imprecation. It is impossible for some people to thrust a 
knife into their own flesh for, in some way, the weapon re- 
fuses to enter. The primitive tribe is a unit in just as 
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real a sense. Every member is to be credited with the 
good deeds of the whole and to be blamed to the faults of 
any one. Expulsion from the tribe in extreme cases might 
take place. 

The Congo State government in the old days was never 
at a loss in the effort to apprehend criminals, for while the 
direct pursuit of a native in the forest would be like trying 
to overtake an antelope, such a chase is quite unnecessary. 
The tribe is a unit to such an extent that it is only necessary 
to send to the village for the chief, whose dignity will not 
permit him to flee in any ordinary emergency, and to 
cause the arrest and detention of this chief, if necessary, 
after which the man who is wanted always comes in volun- 
tarily and surrenders. The only alternative to doing so 
would be to leave the country entirely; for existence would 
be unbearable with the head of the tribe in bondage on 
account of the offending member’s failure to give himself 


up. 

The point in this connection is that physical force is not 
the means of securing this supreme degree of sociality which 
will lead a man to give himself up to a fate that is desperate 


in the extreme. The earlier theories on this point are 
probably erroneous. The typical group control did not 
depend on force. The fact that the military leader of 
a war-like people was often, perhaps usually, a man of 
great strength, has led to the totally unwarranted inference 
that the rule was to the one who was physically the strong- 
est. The savage is very ready to admire physical strength, 
but the leadership of one who is physically strong will not 
depend on this fact entirely or chiefly. "He who rules must 
do so on account of some measure of wisdom in ruling and 
on account of the support he has from the loyalty of the 
rest of the group. Achilles is the greatest warrior among the 
besiegers, but the leadership lies not with him who sulks 
in his tent or who is indifferent to the death of his own 
people in unequal strife. Those who have assigned the 
dominant part in early group control to force, physically 
understood, have failed to understand that the sneer and 





58 INTERNATIONAL JOURNAL OF ETHICS. 


scorn of those within our own group are infinitely more 
powerful forces. 

An incident personally observed on the Upper Congo 
river illustrates quite adequately the part played by public 
opinion in group control. A gigantic young warrior, under 
the influence of foreign and alien ideas, which were begin- 
ning to appear in the community following the European 
occupation, violated some minor point in the native system 
of taboos and was quite unrepentant when attention was 
called to it. The matter came to the attention of the oldest 
woman of the tribe who set out at once in indignation to 
find him. He hurried off to his hut, but she followed him 
to the very door, uttering all the while a stream of indignant 
protest to which the man vainly attempted to respond, 
but without opportunity of interrupting the unbroken 
course of her invective. He went into his hut and she 
crouched at the door; he retreated into the inner room, but 
she only raised her voice. The end of the unequal contest 
was reached when he came to the door, hesitated a moment, 
and then ran off into the forest, leaving the field to the 
victor. But the victor was a woman nearly a hundred 
years old, gray-haired, toothless, shrunken and lean, so 
frail that a blow from the fist of the warrior would have 
crushed her skull. She was the incarnation of public opin- 
ion and there was more power in her voice than in his 
muscle. Nor would it be just to say that it was his fear 
of the consequences which restrained him from resorting 
to force to rid himself of the troublesome adversary. The 
fact is that the force of the expressed common will is so 
strong that it does not occur to the individual to contest it. 
Obedience is unreflective and almost instinctive. For just 
as the parental instinct urges the mother to care for her 
child, so the child’s instinct impels him to respond to the 
mother. And there is no need to explain why the child 
obeys the mother, the phenomenon requiring explanation 
being the failure on the part of the child to respond, when 
this does occur. 

It seems clear to the writer that the explanation of the 
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tension and friction in modern groups, including family 
groups, is most easily found in the complexity of the groups 
in which modern children grow up. An analogy to the 
primitive simplicity of conduct is to be found in the ab- 
sence of errors in the speech of primitive children. If a 
language is pure and has no foreign idioms and if the chil- 
dren are not in the company of those who speak other 
languages or dialects, then it is probable that they will 
make no errors in grammar. My own observations con- 
firm this conclusion. During my residence among the 
Congo tribes no child was ever heard by me to make a mis- 
take in grammar. The influences are all homogeneous, the 
stimuli are all consistent, and there is no occasion for an 
erroneous reaction in the matter of the vocal gesture called 
language. The language is almost perfect in its regularity. 
The real phenomenon that demands explanation is that a 
mistake should be made at all, for the normal method of 
response will be to adopt the conventional words if these 
are received from a consistent source. 

It is confidently believed that a careful report of the facts 
and conditions among present-day savages would establish 
the non-existence of the punishment of children among 
many of them. V. Stefansson says: ‘‘ We count it as one of 
the chief triumphs of the four-year expedition of the Ameri- 
can Museum of Natural History to the Eskimo that we dis- 
covered why it is that children are not punished; for such 
immaterial things is the money of scientific institutions 
expended!’’* He then gives the two previous explanations 
that have been assigned, namely, that the children are so 
good that they do not need it, and secondly, that the Eski- 
mos are so fond of their children that they cannot bear to 
punish them. Both of these explanations are rejected in 
favor of the theory that the belief of the natives that every 
child is the reincarnation of the spirit of an honored ances- 
tor is the real explanation of the forbearance of the parents 
under circumstances which the white man often found very 





‘'V. Stefansson, ‘My Life with the Eskimo,’ p. 395. 
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trying. Whether this explanation points out the real cause of 
the phenomenon or whether it was a theoretical formulation 
which grew up to account for the practice and to justify it, 
is not important for this discussion. The main thing to 
observe is that there is no punishment of children among 
these people. With the coming of the white man, the group 
will be more and more subject to outside influences and 
there will be increasing opportunities for tension; but dur- 
ing the ages when they were living their own life, there 
was no thought of punishing the children. 

Stefansson also deals at length with the subject of the 
immense power of public opinion in the Eskimo society. 
Resort to force is so rare as to be almost negligible. They 
are a unit, rule is not by force, though there is always a 
leader. The authority of the leader depends, however, 
not on his strength, but on the extent of his influence with 
the larger group.® 

Absence of punishment is also the characteristic of the 
Japanese system of governing children. President Sato 
of Sapporo College in a conversation with the writer, says 
that the Japanese do not punish their children even yet, 
although the foreign influences are very pronounced at the 
present time in Japan. But for along time, the system was 
homogeneous and unified and the momentum of it endures 
till the present. It is true that President Sato considers 
that the Japanese are too indulgent with their children 
and that they should exercise more careful control over 
them, but the fact of the absence of a system of physical 
punishments for children is highly significant. 

The solidarity of the truly primitive group in this respect 
can, therefore, hardly be overstated. There is no remedy 
for an infraction of custom by a member of a group. No 
physical force is used or can be used. The whole of the 
remedy is vocal disapproval, reproach, and scorn. But 
for reasons that will later appear in this discussion, it is 
contended that scorn and ridicule are the most powerful 





5 Op. cit., p. 365. 
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weapons that are available in the service of con- 
formity.6 | 

This much is, therefore, clear from the discussion so far. 
Punishment could not have arisen within the early group 
owing to the absolutely social character of their early 
organization and the absence of physical force from their 
methods of dealing with each other. It is recognized that 
offences might occur and did sometimes occur which would 
be so serious as to dissolve the bonds entirely, but as wiil 
be seen, such a situation was met by a mode of reaction that 
is not properly called punishment. 

How, then, did punishment arise? If it did not begin 
inside the group in some sort of formal infliction of penalty 
or violence of force, did it originate in the reactions against 
the enemies of the tribe? This question will now be con- 
sidered. 


II. 


The really primitive group, we have seen, was probably 
bound together by ties of an instinctive nature which made 
it impossible to proceed in any way against one of the num- 
ber for an offence that should work injury to the offender. 
The opposing theory finds the origin of punishment in the 
wars with the enemies of the tribes. Westermarck thinks 
that the instinct of resentment, in most cases ‘‘sympathetic 
resentment,’’ but always some strong emotional state of 
mind, is the key to the understanding of the punishing re- 
actions. Hobhouse finds a cognitive basis for the origin 
of punishment in the concepts that are formed when the 
evil effect of the offence is observed. Steimmetz traces it 
to the expansion of personality that follows the retaliation 
against an affront. 

But it seems quite unnecessary to go beyond the simple, 
inherited reaction of all gregarious animals of the carniv- 
orous type, all females with young, and even insects of 





*The Roman Assembly of the Tribes could not inflict death, only a fine, for 
the life of a Roman was sacred inside the walls. (Maine: Anc. Law:375) But 
the military court could inflict the death penalty. 
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the social kind, as bees and wasps. There is a natural, in- 
herited reaction, of defence against the attack of a stranger 
oranenemy. The savage fights anyone from the outside 
who has attacked his child or his brother or his father or 
any of his kindred or clan, and does so just as a hive of 
bees or a nest of hornets responds to a disturbance of a hos- 
tile nature. The reaction is not due to reflection, does not 
arise out of concepts of justice or right or property, and is 
not due to any antecedent feeling. The beginning of the 
whole process is this reaction of a protective character ab- 
solutely essential to the preservation of the group, which 
takes into account only the dangerous character of the 
enemy and the need of securing his annihilation. 

The fixed character of the primitive group is one of its 
most striking characteristics. In general, it is almost true 
that the only way to become a member of the group is to 
arrange to be born into it. There is, to be sure, a natural 
tendency toward the enlargement of the social group, but 
for the primitive man, even the nature peoples of the pres- 
ent day, it is often true that the whole world is divided 
into just two classes, namely: kin who cannot become ene- 
mies, and enemies who can never become kin. The former 
are never liable to punishment for reasons shown, and the 
latter are equally exempt from punishment because they are 
the object of attack in war. 

The attack on an enemy or a stranger who offends is often 
made when the dictates of prudence or self-interest would 
make another course of action desirable, but the tribe is 
without any other alternative. Just as a rattlesnake ex- 
hausts his venom in futile strikes and is captured with im- 
punity, so many a native tribe would have been able to 
maintain itself and get ahead, if it had been able to take a 
cool and rational attitude toward attacks, but this is not 
possible. The attack is made because there is nothing 
else to do. 

Just what punishment is will presently appear, but it is 
evident that an attack which ceases only with the annihi- 
lation of the enemy, which is without any relation to the 
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nature or gravity of the offence committed, and which is 
directed towards those who are thought of in the most ab- 
stract way as enemies, is not yet the sort of reaction that 
we call punishment. It may be called a war, a feud, a 
vendetta, or a foray, but the disregard of consequences, the 
lack of measure or restraint, the wholly impersonal relation 
that is assumed, marks the phenomenon off from true 
punishment. 

The literature of feuds and the vicarious infliction of 
suffering on the innocent members of the group is very com- 
plete, but the following personally observed circumstance 
will bring out the facts that it is desired to emphasize in 
this connection. A native woman of the Upper Congo 
secured the remission of the payment of dowry and returned 
in a perfectly regular and legal manner to her father, but 
passed with unseemly haste to the home of the co-respon- 
dent. The deserted husband, in a fit of jealousy, came from 
his distant village with a party, and proceeded in the dark- 
ness to fire the hut in which the couple was sleeping, but, 
as it was afterwards explained, included some near-by huts 
because the huts of the enemy were not very well built. 
The next morning saw a counter foray into the villages of 
the house-burners, but this attack was directed against a 
remote portion of the enemy’s village in order that they 
might be taken by surprise as the news of the affair had not 
spread. Accordingly, an approach was made and a volley 
fired at close range, killing a man and a woman who did 
not know that there was any trouble between the two 
communities. After this, slaughter went on merrily for 
several months. 

Now, it is significant for this discussion to note that the 
group has no censure for those who are the occasion for 
trouble of this kind. The woman whose action caused the 
death of several of her tribe is not reproached, even by 
those who are the heaviest losers in the fighting. The 
actions of the quarrelsome members of the tribe, in so far 
as they affect outsiders, are accepted unquestionably and 
the whole tribe joins in the natural, normal, and often 
Vol. XXV.—No. 1. 5 
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joyously exciting reaction called out by the instinct of 
pugnacity. Nor is there any blame for the enemy. He is 
conceived as doing his part. He is not supposed to take 
into account the interest of a group other than his own; 
he is thought of in the most abstract fashion as a target 
and source of danger, game and hunter in one, and with 
nothing even resembling a fellow-feeling. 

There was a little Congo lad who owned a chicken which 
one day appeared with only one leg because the boy felt 
obliged to practice economy by eating one leg and letting 
the rest of the fowl wait! This killing on the installment 
plan is hardly to be thought of as cruelty, but is due to the 
fact that the fowl is viewed from the point of view of food 
alone. The lad would as soon have thought of showing 
mercy to a potato or a mango, as to a chicken; for mercy 
and consideration belong to the members of your own fam- 
ily and are unthinkable in any other situation. The can- 
nibal tribes, which are not the lowest but represent the 
highest development among the peoples of the Congo 
valley, often stick the living victim full of bambo skewers 
to preempt portions of the meat before the slaughter! 

A social attitude toward a member of another group is, 
therefore, unthinkable. A snake, a leopard, a slaughtered 
sheep, or a crushed worm is not more abstractly treated. 
It is felt that an attitude of this sort cannot by any stretch 
of meaning be taken to include punishment. 

The conclusion is, therefore, that there is no punishment 
of any one in a thoroughly primitive society. The whole 
universe is divided into two classes for the theoretically 
primitive savage, and these are the members of his own 
group whom he does not ever think of striking or punish- 
ing in any way, and the rest of the world who are to be 
watched carefully at all times but who are to be destroyed 
if they are found in an attitude of attack. 

A thoroughly analogous situation is found in the atti- 
tude of civilized nations in their international relationships. 
The citizens of a foreign country, so long as they remain 
on their own territory, are not subject to punishment by 
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any other nation whose citizens may have suffered injury. 
If an expedition is made across the border and damage is 
done the goods and persons of another nation, there is no 
punishment by the nation that receives the injury. Any 
attempt at redress by a foreign nation inside our territory 
is war. There are only two courses open to an offended 
people in such a case. They can send an attacking force 
across the border to avenge the wrong, but this is not pun- 
ishment, it is war. The only other course open to the in- 
jured government is to appeal in a friendly way for the 
government of the offenders to take cognizance of the 
offence and do justice. But clearly here the injured na- 
tion is not punishing anyone. They may appeal to 
another to punish, but this appeal is a friendly and social 
act. Punishment must, therefore, be administered by the 
group to which the offender belongs. But we have seen 
that when the group is homogeneous, it is impossible for 
the category of punishment to have any place. There are 
groups organized within civilized society which are so 
thoroughly social that there is no thought of punishment 
within the circle, as for example, a college faculty or a 
social club. 


Il. 


For a situation which would make the attitude of formal 
punishment possible, we must have a society that has grown 
so complex that there are varying degrees of relationship 
and of fellow-feeling. This is, to be sure, the natural re- 
sult of a prosperous community for, as populatioas multi- 
ply and migrations are rendered necessary by part of the 
company in order to find more room, it is inevitable that 
some distant tribes should also be distant kin and the re- 
action of enmity would tend to become modified. Indig- 
nation would be present, but it would be tempered by other 
feelings, in case an offence should be committed. The 
presence of slavery as an institution is also one of the early 
manifestations of complexity. Exogamous marriages also 
imply alliances with otherwise hostile tribes and these 
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alliances are often of the most serious and binding nature. 
Also there are numerous temporary alliances for barter and 
for protection. 

In such a complex situation it would be a rare’ case in 
which an offender would not have some friends within the 
very group that is concerned. Should two slaves, for ex- 
ample, have a serious quarrel, there might be nothing in the 
way of a battle to the death if they were of different tribes. 
But the owner of the two would naturally wish to save his 
property. In case of a federation of villages, the leaders 
would naturally be in favor of an amicable settlement of 
feuds between constituent members of the larger organi- 
zation. There will be those in such a complex group who 
would wish to see the offender destroyed, that is, they 
would take the part of an enemy. There would also be 
those who would wish to have him escape entirely and who 
would, therefore, defend his cause. And there is necessary 
in any real punitive situation an impartial umpire who has 
interests on both sides. 

Here, then, is the solution to the problem of the origin 
of punishment. So long as there are just two groups in 
the social world of the savage, no punishment could take 
place, but when there are three or more groups in his world, 
the attitude of formal punishment becomes a natural one. 
There is the group to which the offender belongs, the group 
which he has attacked, and a third which is relatively neu- 
tral and has interests in both. 

Our institutions of punitive justice exhibit this phenom- 
enon quite accurately. The criminal is the expression of 
a group and is normally quite loyal to the group ideals 
and the code of his clan. This group is represented before 
the bar by counsel, appointed, if necessary, by the state 
itself, and the counsel for the defence is interested in making 
such a showing in the trial of the cause that the rights of 
the defendant will be fully protected. 

There is also the group which the prisoner has attacked, 
represented by the prosecuting attorney whose sole task it 
is to paint the offence in the blackest colors, or, in other 
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words, to represent his enemies and to destroy him, if 
possible. The fact that he is said in our legal procedure 
to represent the ‘‘people” should not blind us to the fact 
that there is also a third group necessary in the situation, 
represented by the judge and the jury. These stand for 
the great body of those who are not directly concerned and 
who are, in reality, attempting to arrange the conflicting 
claims. The jury is supposed to have no interest in the 
case and preferably to have no knowledge of the matter, 
to be, therefore, wholly disinterested and of another social 
group entirely. 

According to this discussion, punishment is a practice 
that has arisen out of group activity and owes none of its 
origin to private vengeance or the rule of force within the 
group. Punishment is the expression of the clashing of 
groups; with a ‘‘buffer-group” to lessen the shock. It is 
a phenomenon of social psychology and can only be ap- 
proached intelligently from the social point of view. 


ELLsworTs Faris. 
THE UNIVERSITY OF CHICAGO. 
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EMERSON THE NIHILIST. 
CHARLES GRAY SHAW. 


MERSON tells us that he was wont to dip his pen into 
the blackest ink without fear of falling into the ink- 
pot. After nearly a century of Emerson, we are ready to 
read his message, whose dark character is best expressed 
after the manner of idealistic nihilism. Endowed with a 
pure soul, which saved him from personal contumely, and 
equipped with a superb style, which usually tempered and 
veiled his severe philosophy, Emerson did not hesitate to 
elaborate ideals which, at a later period, were to char- 
acterize such disturbed and maligned souls as Baudelaire 
and Wagner, Stirner and Ibsen. In spite of the purity of 
his soul and the serenity of his art, Emerson did not shrink 
from the anarchistic, the immoralistic, the irreligious; such 
were the different hues which darted from the star of indi- 
vidualism as it shone upon his head. To-day, when warm 
social winds are fanning all minds, this cold current of the 
anti-social cannot fail to be wholesome and stimulating; 
into the close atmosphere of such social thinking, Emerson’s 
Essays rush in like a draft; to enjoy the refreshing influence, 
we must run the risk of taking cold. We Americans have 
our Emerson; why, then, should we dote on Nietzsche? 
Nietzsche’s hardness, his coldness, his acidiferous ethics 
were anticipated by Emerson, whose Essays of 1841 may 
be considered the beginning of downright egoism in the 
world. 

“Blessed be nothing!’ This text of Transcendentalism 
was the fundamental tone of Emerson’s music, the music 
of the future; ‘‘the worse things are, the better they are;”’ 
or, as Nietzsche expressed it, ‘‘Things must grow better, 
that is, worse.’”’ Emerson pretended to settle nothing; 
an endless seeker, an experimenter with no past at his 
back, he would unsettle everything. True and false, good 
and bad, sacred and profane were to him but so many 
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artificial distinctions of no authority to the healthy, happy 
ego; the only fact whose authenticity could not be ques- 
tioned was the fact of selfhood; ‘I am’ is categorical; all 
else, truth, goodness, holiness, and the like, is purely 
hypothetical. 

When and where did it begin, this nihilistic habit of in- 
sisting upon the ‘I am’ and the ‘I think?’ With Eve in 
Eden, with Prometheus? The world has always had some 
place for the ego, but the ego as something self-conscious 
and self-willed was the product of the nineteenth century; 
before that time, the ‘self’ merely occurred; after Robes- 
pierre, Kant, and Goethe, the self came into being as 
“the one who wills himself.” Yet, criticism must not 
overlook that hardness of the seventeenth century which, 
usually devoted to the rigid affirmation of orthodoxy, 
made room for the humanism and Satanism of Milton. 
When Milton’s Satan learned that ‘“‘to be weak is to be 
miserable,’ when he taught himself to say, “evil, be thou 
my good,” the ethics of the strong had begun; and with it 
“the transvaluation of all values.’”’ So the eighteenth 
century, with its yes-and-no skepticism, did not fail to 
repudiate its own rationalizing moralism when Blake 
wrote his Prophetic Books; with Blake’s Jerusalem before 
us, we have no especial need of Nietzsche’s Zarathustra; 
indeed, Blake’s Voice of the Devil and Proverbs of Hell 
make all Nietzschean utterances seem quite proper. Blake, 
Emerson, and Nietzsche agreed that the good is the strong, 
the bad the weak; in such ethical dynamism lies their only 
justification; we of the age of social weakness need this 
tonic, this iron in our anemic veins. Our Poe has opened 
the strong sources of irrationalism; our Emerson has made 
immoralism possible, credible. As we revolve about these 
foci of our American culture, we must prepare to enlarge 
the ellipse, to enrich the content of our spiritual life; we 
must prepare for a higher synthesis than current scientism 
and sociality now afford us. 

Emerson was not unaware of the strong humanism 
which Milton had instilled into the character of his Adam; 
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the stronger Satanism of Paradise Lost’s hero, however, 
seems to have escaped his notice; in like manner, Emerson 
knew of Blake, but it was Blake’s mysticism, not his 
unique moralism, which made its appeal to him. Now, 
Emerson had Aryan “blue-eyedness,” as Nietzsche calls 
it; indeed, where do we find bluer eyes, where a deeper, 
brighter blue-eyedness? The intimate history of nine- 
teenth-century individualism is Emersonian in its whole * 
alphabet, from alpha to omega. The “so-called nine- 
teenth century,” to employ the more hibernico, was not 
wholly surrendered to industrialism; no, for it was with 
individualism as well as industrialism that that epoch had 
busied itself; in America, it is Emerson, not Edison, who 
should be our guiding-star. We shrink from Emerson 
because he » as superior; then, there is in his case the well- 
grounded suspicion that Emerson is a bit dangerous. The 
Emersonian danger is found in the fact that, when he 
wrote with black ink, his pen of iron indited a message of 
frank nihilism, and we hate to think America guilty of such 
an outrage; let Russians repudiate law; let Germans 
speculate upon socialism; but let it not be thought that 
America can be capable of revolt. 

To trace the descent of nihilistic individualism in the 
last century is to return to German Romanticism, with 
its ideal of esthetic personality; to French realism with 
Beyle and beylisme; to Slavonic nihilism rendered real by 
Gogol and Dostoievsky. Not forgetting Beyle, it may be 
said that Turgénieff’s Bazdroff, in Fathers and Children, 
was the first living egoist; Bazdroff, the ‘‘bird of prey,” 
soared higher than any one of Beyle’s characters; psycho- 
logically, Bazdroff is less interesting, less real than Dosto- 
ievsky’s Raskolnikow, in Crime and Punishment; his only 
advantage lies in the fact that he made his appearance six 
years earlier. Emerson came before the Slavonic and 
Gallic genius had pictured nihilism; the essay on Self 
Reliance antedates Stirner’s Ego by the safe margin of 
three years. When Wagner and Ibsen were struggling 
with the problem of conformity and freedom, the emanci- 
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pation of the ego was an old story to our Emerson. Shall 
we not style Emerson the first of modern egoists? Then, 
since these post-Emersonian revolutionists have made 
selfhood popular, shall we not have the courage to analyze 
Emersonian egoism, explaining where we cannot justify, 
considering where, perhaps, we cannot accept? If the ink 
was not too black for his page, it should not be too black 
for our eyes. 
Anarchism. 

In the world-old conflict between internal spontaneity 
and external organization, there can be no doubt where 
Emerson will take his stand. His Transcendentalism will 
transcend, it will transcend the social order. To Emerson, 
society was a conspiracy against the self which was forced 
to surrender the claims of culture to the need for bread. 
The result of the economico-social arrangement of man- 
kind was to expatriate the human ego, who henceforth 
became but a “bastard and interloper in the world which 
existed for him.’”’ The ego lisps when it strives to say 
‘self ;’ the shibboleth sounds like ‘society.’ Having dwelt 
so long in the social order, the individual has forgotten 
that the supreme element of spiritual life, so frankly 
expressed by the ancient Jehovah, could be none other 
than an ‘‘I am that Iam.”’ Hence the time has come for 
man to take up his life in the truth, where he will no 
longer recognize friend or neighbor, father or mother; to 
these he says, ‘‘Unhand me!”” Emerson assumes this anti- 
social attitude because he feels that society is incapable of 
that development which by divine right belongs to the 
individual. Emerson’s distrust of the social, whose evolu- 
tionary capabilities are now advertised in every new work 
on Sociology, was due to his feeling that the evolution of 
society, like society itself, is nothing but illusion; where © 
society forges ahead here, it falls back there; if it gains on 
the side of art, it loses so much instinct; where it is wiser 
it is weaker. 

The anti-social character of Emerson’s egoism is usually 
supposed to exercise and exhaust itself so thoroughly with 
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the shallow question of conformity and consistency that 
his Essays may safely be read by the college sophomore, 
if not by the high-school ‘senior.’ In Emerson’s non- 
conformity no one thinks to see the anticipation of Marx’s 
strictures on the institution of private property, or of 
Ibsen’s criticism of domestic relations. It is undeniable 
that Emerson was inimical to that social consciousness 
which uses the stage-whisper to indicate conformity, but 
the Emersonian polemic plunged deeper into the heart of 
the matter. Conformity was but a game of “blind-man’s 
buff,”’ in place of which pastime, Emerson would substi- 
tute the spontaneous activity of the self in which the anti- 
social and the anti-natural are set at naught. Is he not 
ready ‘‘to preach the doctrine of hatred when the doctrine 
of love pules and whines?” Let genius call, and he will 
shun father and mother, wife and brother; can he be a 
dutiful son or a chaste husband when he is not first himself? 
Where spiritual affinity binds him to those of his own 
kind, he will be all love and self-sacrifice; but where charity 
is miscellaneous, he will be so hard that every dollar 
wrenched from him can be but a ‘‘wicked dollar,’’ and 
then there will come a bright, brisk Emersonian day when 
he will have the strength to resist all that is philanthropic. 
All this, as found in the essay on Self Reliance, bespeaks 
the hardness and blue-eyedness of the Emersonian ego; so 
sclerotic was his sense of selfhood that Nietzsche had no 
need to cry, ‘‘Be hard!”’ 

In his conception of the political, Emerson was as 
rigorous with wealth as he has been seen to be with poverty. 
“Are the poor my poor?” he asks. Emerson saw nothing 
attractive or authentic in the old-time organization of souls 
whence have descended the institutions of property and 
law; the self is all, the State nothing. In the transcendental 
consciousness, with its beyond-seeing, society becomes an 
illusion about which we humans are somewhat supersti- 
tious. To make use of his ipsissima verba, “Every actual 
State is corrupt. Good men must not obey the laws too 
well.”” Man must thus be ‘transcendental’; he must be 
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‘Beyond Man.’ When Emerson informs us that he cannot 
recall a single instance of an individual who, ‘‘on the simple 
ground of his own moral nature, has steadily denied the 
authority of the laws,” we wonder whether he is not 
indicating his own position according to which the moral 
should supplant the political, the individualistic the social. 
Saints have always been suspicious of the State, and it has 
been the Kingdom triumphant within rather than the 
Kingdom militant without that has enlisted them under 
its oriflamme. St. Augustine’s City of God argued that 
the State was originally instituted on behalf of sinners, for 
the saints had no need of law; now the city of Cain is a 
poor parody on the City of God. If all were Emersons, if 
all men could realize the beyond, the transcendental within 
them, there were no need for those interesting institutions 
which express themselves in the forms of law and property. 

The transcendental Yankee with ‘all his shrewdness, 
with his ability to capitalize on the basis of the Lyceum 
those ideas which were quite anti-capitalistic, does not 
balk at the institution of property. ‘‘The world is governed 
too much,” he thinks; let the State keep its hands off this 
“Kingdom of the me.”’ At best, man can own no more 
than his own personality, but in taking possession of the 
private self, the ego secures possession of the whole earth. 
“All your aggregate existences,” says his young radical, 
“are less to me a fact than is my own; as I am born to the 
earth, so the earth is given to me.’”’ The State misses the 
point when it turns its attention away from education to 
the economic; as a result, the State makes property de- 
grading while it makes it possible for ‘‘the rich to encroach 
upon the poor, and to keep them poor.” At this point, 
Emerson approaches the principles of Marxian socialism, 
but his essential aim is to enhance culture rather than to 
negate commerce. Like Wilde, in The Soul of Man under 
Socialism, Emerson seems willing to drop the question of 
property if he be allowed to lay emphasis upon culture. 
“To educate the wise man the State exists, and with the 
appearance of the wise man the State expires. The 





74 INTERNATIONAL JOURNAL OF ETHICS. 


appearance of character makes the State unnecessary. 
The wise man is the State.” Now, this is perhaps the 
best of Emerson’s theoretical anarchy, even when it is 
not the most radical of its characteristics. 

Like Marx, Emerson was unwilling to attribute to any 
man or group of men the act of choice whence the institu- 
tion of Law and Capital was foisted upon the sons of men; 
it was ‘‘ Necessity’? which brought about the “vile com- 
promise;” no deliberate act of mankind is to be made 
responsible for the ‘‘vituperated Sodom.”’ Arising from 
Necessity, this predicament of the State is to be attributed . 
to the weakness of man’s will and the dullness of his in- 
tellect; but, where blame may not duly rest upon man as 
such, the case of the Conservative is not so clear. The 
Conservative makes of the State a sort of “‘strait-jacket;” 
he seeks to conserve a kind of ‘‘ Chinese stagnation,”’ which 
the radical would redeem by reverting to a “‘state of war 
or anarchy”’ whence the individual may be put upon his 
own mettle. It is not to be assumed that Emerson takes 
his transcendental stand by the side of the Reformer; 
indeed, he is a bit suspicious of the Reformer; nevertheless, 
Emerson enjoyed all disorganizing tendencies in civilization, 
while his preference for the Reformer rests upon the idea 
that the Reformer bases his principles upon ethics. The 
planet is peopled with conservatives, thinks Emerson, and 
this may be because, as Anatole France suggested, ‘‘ours 
is the planet of hunger, the place where one eats,” just as 
Cabanis had had the insolence to define man as a “digestive 
tube.’”’ Emerson’s hope in the midst of the social “‘pre- 
dicament’”’ reposed in the idea that ‘‘one Reformer may yet 
be born.”” One? we ask; must he be a Transcendentalist? 

Owen and Fourier were known to Emerson; the person- 
ality of the one and the philosophy of the other made their 
appeal to his open nature. In the Massachusetts of the 
forties, little oases of socialism had sprung up; Emerson 
was at least interested. Emerson could wish that the 
world might be ‘Fourierized, humanized,’ and yet there 
was ever the transcendental scruple against system with 
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its lack of a Beyond. Fourier, he thought, had skipped 
one fact, and that an important one,—the fact of “‘Life:’’ 
now, Life scorns systems and system-makers; Life is 
elusive, progressive, surprising. Life must be the begin- 
ning and the end of all social arrangement, and it is a 
question whether Life is socialistic. With this general 
scruple against socialism, Emerson’s strict nature could 
not endure the consequence which, from the time of Plato, 
seemed to follow upon the abolition of private property; 
that was the institution of marriage. As if the French had 
not always been fine feminists in their psychology, he 
accuses Fourier of failing to understand the nature of 
woman; to be more definite, the Transcendentalist was 
rather shocked at the sex-consequences of the new scheme 
of civilization, while he feared the practical outcome of 
the plan, when submitted to the “lawless crew” that 
usually sails under the colors of humanity. 

Emerson’s best and fondest anarchism was thus of the 
theoretical nature; it finds its expression in the essays on 
Circles and Nominalist and Realist. The substance of the 
discourse on Circles is to the effect that there are none; the 
eye and the mind may draw them now and then, but the 
world as such scorns all limitations. ‘‘The only sin is 
limitation ;’’ that is, the habit of drawing circles about the 
will is the great Bad. We as humans within this or that 
circle must be prepared for Surprise, die Uberraschung 
which Nietzsche so strangely condemned for Nietzsche 
himself built his system upon Uberraschung. Emerson is 
prepared for surprise, since he feels capable of abandon, 
the Dionysian of Nietzsche. In his treatment of that 
human trait whereby the intellect draws its finished circle 
around a certain arrangement of facts to make of these a 
system or an institution, Emerson was Nietzschean in his 
avowed Nominalism. Where Realism, Platonic or Scho- 
lastic as it may be, comes to its conclusion and thus es- 
tablishes a Republic or a Church, Nominalism insists upon 
the individual fact, whether thing or person. Plato had 
trouble when he sought to subsume all things under the 
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Idea; Anselm’s Realism could not prevent the rise of 
Nominalism, or the principle of individuation, or the su- 
premacy of the will; Hegel’s Absolutism aroused the revolu- 
tionary egoism of Stirner. Emerson resisted the synthetic 
tendency, which ever tends to make man pliable and 
stuff-like. 

In the elaboration of an anarchistic Nominalism, 
Emerson coined certain delightful expressions, such as the 
‘imperfection of individuals’ and ‘‘to embroil the con- 
fusion.” In dilating upon self-reliance, Emerson has no 
better imperative than, ‘‘Insist upon yourself;’’ now he is 
in a position to put an edge to his maxim, for he can say, 
‘Insist upon your individual imperfection;’ ‘embroil the 
confusion.’ If man is socially perfect, the State can treat 
him as a unit, modern sociology can define him as a ‘social * 
cell.’ Fancy Emerson as a ‘social cell!’ Imagine the 
Transcendentalist taking his place in the social ranks! 
Alas! for ‘social ethics’ if America had its Emerson to-day! 
Nietzsche does not nullify the smug social program be- 
cause Nietzsche was insane; but here was a sane Superman 
who said, ‘‘A strong person makes the law and custom null . 
before his own will.’”’ Do we not have to settle with such 
strength, or must we indeed submit to the social bundling 
and baling of souls as this takes place in every quarter 
where ‘efficiency’ has entered the brain? All who are good 
are efficient; Emerson was not efficient: Emerson was not 
good. So runneth the social syllogism. Alas! Camestres! 
Alas! Emerson! 

Indifferency, then, and not efficiency was the summit of 
Emersonianism. We must insist upon that degree of 
imperfection which shall save us from classification. 
‘‘Democracy runs to anarchy, but in the State and in the 
schools it is indispensable to resist the consolidation of all 
into a few men.”’ In the midst of this play and counter- 
play of constructive and destructive forces, the Trans- 
cendentalist waits in faith and hope believing that the 
Best will come. But, meanwhile, what? The Emersonian 
“Meanwhile,” that transitional period of reform with the 
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average man, was characterized in manner likely to shock 
the serious social thinker. ‘Meanwhile’ Transcenden- 
talists beguile themselves with ‘‘jokes’”’ and “crimes,” 
with ‘‘eating and sleeping.’”’ Of course, Emerson had 
more serious moments than the foregoing would seem to, 
indicate; he preached both activism and indifferentism. 
“The whole frame of things preaches indifferency. Do , 
not craze yourself about thinking, but go about your 
business anywhere.” Is this the dilettantism so well 
known to the French from Montaigne to Voltaire, from 
Ernest Renan to Anatole France? Like Voltaire, Emerson 
turned to the garden when his eyes lost sight of truth in the 
skies. If life is a ‘‘bubble, a skepticism, a sleep within a 
sleep,” then ‘‘dig away in your garden.” This we may 
believe, came into Emerson’s mind directly in accordance 
with his appreciation of Nature and her ameliorating 
influences, not because he had been reading Candide. Let 
the Sphinx answer her own questions; for ourselves, ‘‘we 
will do as we do.” 


Immoralism. 


Emerson was a slick cat that could climb up to the 
shelves of the apothecary, and move about without dis- 
turbing a bottle; in the midst of these moral meanderings, 
he purred with strange contentment. Individualistic Nom- 
inalism with its transcendental possibilities has had no 
trouble with the idea of the State; how does it fare when the 
synthesis is one of principles rather than one of mere 
external laws? Emerson displayed an unwillingness to 
abide by the superior limitations usually indicated by the 
terms ‘good’ and ‘bad;’ his ethics will be antinomian; that 
is, ““hypernomian.” In this Emersonism, we have the 
original form of the Nietzschean ‘“Beyond Good and Evil.” 
Transcendental where the question was one of the social 
State, Emerson was hypernomian in his treatment of social 
morality. In the Emersonian Beyond, that summit which 
provided no more space than that which the individual 
would occupy, ‘good’ and ‘bad’ are like the foot-hills with 
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their little valleys; Emerson was thus Ibsenesque in his 
fondness for the ‘heights.’ In order to prepare ourselves 
and our consciences for the hypernomian transcendence 
of conventional morality, let us recall the fact that, like 
Blake and Nietzsche, if not like Stendhal and Wagner, 
Emerson was consecrated to the idea of the Strong. He 
had no Siegfried or Zarathustra to bear his message, so he 
bore it himself; his was the ‘conscience of the Viking;’ he 
himself was the ‘blond beast,’ the béte blanc with its blue- 
eyedness. 

Dipping his pen into the blackest ink, Emerson used no 
blotting-paper; or was sand the absorbing medium of a 
writer in the forties? The sources of Emerson’s joyous 
immoralism are not easily identified, since the Transcen- 
dentalist was not in the habit of proceeding from historical 
premises to his personal conclusions in the present. Behind 
his hypernomian assertions lay the good and great realm 
of nature, upon the authority of which Rousseau had seen 
fit to negate the institutions of culture and civilization, 
just as Schiller had in the same manner found it possible 
to exalt the character of the ‘naive’ poet. And Emerson 
likewise; did he not feel that he was child of the Naive? 
Then, like Schiller, Emerson was at home in a Paganism 
which knew no distinctions of inner and outer, joy and 
sorrow, good and bad; Emerson knew that the ‘first em- 
pire,’ that of the flesh, had given way to the ‘second empire’ 
of the spirit, but he confesses that he was glad to observe 
that ‘‘the Pagan world had stood its ground and died hard.” 
To naturism and Paganism, Emerson added the pre- 
Christian qualities of the old Germanic and Scandinavian 
world-orders, where lawlessness and wild strength gave a 
strange sanction to life as such. Like Wagner and Ibsen, 
Emerson drew strength from the Sagas; hence we hear him 
saying, ‘‘Let us enter into the state of war and wake Thor 
and Woden, courage and constancy, in our Saxon breasts.” 
Then, in the midst of these more remote sources of in- 
spiration, Emerson felt the influence of the American Indian 
with his predilection for war and wandering. 
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Wild strength was the category upon which the hyper- 
nomian life-ideal was to be built. Take such a text as the 
following, and see whether Wagner, Ibsen, or Nietzsche 
has been capable of a greater degree of hardness: ‘‘ Wild 
liberty develops iron conscience!’’ Like Nietzsche, Em- 
erson was in the habit of concluding that Christianity had 
been responsible for that weakness which had caused the 
moral life to lose the vigor peculiar to ‘‘wild virtue,”’ 
according to which the healthy moral will had found it 
possible to resist all compassion and compunction. If 
conscience, the Darwinian conscience of ‘sociability,’ tends 
to make us weak, the will must make us strong. ‘ Nature, 
as we know her, is no saint. She comes eating and drink- 
ing and sinning. Her darlings, the great, the strong, the 
beautiful, are not children of our law; do not come out of 
the Sunday School, nor punctually keep the command- 
ments.” What, then, shall the Hypernomian do? The 
Hypernomian must follow nature; ‘‘if we will be strong with 
her strength we must not harbor such disconsolate con- 
sciences, borrowed too from the consciences of other 
nations.” If there must be goodness, let it ‘“‘have some 
edge to it;” our existence is an existence indeed, not an 
‘expiation.’ 

Strength sanctions hypernomian morality; at the same 
time, it is strength which affords the ground of judgment, 
whence all ethical distinctions are made. The Tran- 
scendentalist must will under the form of the Strong, must 
judge in the light of the same dynamic. Virtue, so Emerson 
tells us, arises in the moment of Spontaneity; from the ° 
spontaneous soul all moral distinctions proceed. ‘‘ No law 
can be sacred to me but that of my own nature. Good 
and bad are but names very readily transferrable to this 
or that; the only right is that which is after my own consti- ° 
tution; the only wrong what is against it.’’ In the same 
manner, Emerson sought to base moral distinctions upon 
the clear intellect ; where the will is strong and the intellect * 
clear, there can be naught but the good. Why the sadness 
of the saints? The saints do not see that, since it is in- 
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tellect rather than conscience which makes the genuine 
moral distinction, ‘‘the only sin is limitation.” Where - 
there is volitional weakness and mental diminution, there 
is sin; where man is strong and boundless, man is moral. 

Since Darwin, all ‘scientific’ moralists have been in the 
habit of transferring conscience from its esoteric seat in an 
inexplicable ‘intuition’ to the exoteric position of the 
social order. Since the days of Darwin, morality has been 
deluged with social ideals so that at the present moment 
no one can be ‘moral’ unless he is intoxicated with the idea 
of social service. Emerson lived between dates which 
knew little or nothing of these socializing extravagances; 
he was able to rejoice in the ideal of self-culture before 
humanity capitulated to the notion of social service. 
Were he with us to-day, would he not challenge this smug 
ideal? Would he not ask, What do you mean by your 
‘social?’ Is your ‘social’ a concept broad enough to in- 
clude superior souls, or is it forever limited to the populace, 
the immigrant population? And service, likewise; how 
can one human being serve another? Hands and feet he 
may be, but not brain; the individual must do his own 
thinking. Hence, do not talk of ‘society’ until you have 
invested that term with due and sufficient content, nor 
prate about ‘service’ until you know somewhat about the 
essential needs of humanity. Emerson’s own attitude was 
that of the superior man, the Greek god. He fears that 
we may ‘‘be ruined by our good nature.” Like the Apollo 
whom he so ardently admired, Emerson felt that he was 
“‘born into other politics” than those which are peculiar 
to the “‘turmoils of earth;” his true attitude is one of repose 
in the “eternal and beautiful.”” In this manner, the 
Transcendentalist inoculates us against the social dis- 
tempers which tend everywhere to infect us; when once we 
have read his black message, we cannot surrender to the 
pale ideals of contemporary ethics. 

As to optimism, that subterfuge of the shallow-minded, 
dare we attribute such softness to our Emerson? Emerson 
was cheerful, but his smile was born of the sense of strength; — 
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he was hopeful, because he felt that he held the secret of the - 
universe in his own brain. Perhaps we can come to an 
understanding with the Transcendentalist if we forego the 
desire to dilate upon the respective merits of the optimistico- 
pessimistic controversy; if we admit that, with all its 
penetration, with all its insistence upon the Ideal, with all 
its refusal to accept a rapid, temporary solution of the life- 
problem, pessimism is often open to the charge of weakness, 
of Schopenhauerian No-saying. Of this pessimistic pas- 
sivism Schopenhauer was guilty, and so was Wagner; not 
so Emerson, or Nietzsche; theirs was the ‘pessimism of 
strength.’ If the optimists can gather comfort from 
Emerson’s perpetual Yes-saying, they are welcome to it; 
the pessimists may rest content in the consciousness that 
Emerson, even as he said, ‘‘awoke expecting nothing from 
the universe;’”’ the universe had given him a will, and that 
sufficed him. In one of his earlier essays, that on The 
Tragic, Emerson made due overture to sorrow when he 
declared that, ‘‘as the salt sea covers more than two-thirds 
of the surface of the globe, so sorrow encroaches in man on 
felicity.” If Emerson had any tinge of optimism, it was 
not the optimism of assumption; Transcendentalism was 
far from felicitarianism, for pleasure was to him but a 
means of swelling vein and muscle with strength. 


Trreligion. 


Emerson at the very latest dates is thus full of surprises 
to all mediocre minds and to individualists as well. With 
a gentle but persistent anarchism, with a firm but healthy 
immoralism, he could do no more than complete his pro- 
gram, and thus take his place among the irreligionists. 
Let us out with it at once, and have it over; then, we may 
be able to find some justifying solution for his intellec- 
tual and volitional diabolism. Emerson escaped, aye, he 
delivered himself, from the morbid Satanism of the Poe- 
awakened Baudelaire, for even in his blackest utterances 
he was joyous and confident. He lived wholly from with- 
in, not like Baudelaire and Huysmans, whose Within was 
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an underground chamber of the dark and damp, but with 
an Inwardness lofty and airy. When a friend suggested 
that his strictures upon certain doctrines of the Church, 
instead of coming from above, as Emerson had avowed, . 
might perhaps come from below, he refused to be smoked 
out of himself, and replied, ‘If I am the Devil’s child, I 
will live then from the Devil.” This resolution, we may - 
imagine, was due to his desire to ‘live his own life,’ to ‘will 
himself,’ as we say to-day. Upon another occasion, and 
one quite uncalled for, Emerson expressed a certain satis- 
faction in the consciousness of Satanism of which apparent- 
ly he had no desire to rid himself. Upon a fine New Eng- 
land morning, he awakens to find the ‘‘dear old spiritual 
world, and even the dear old Devil not far off.’”’ Again it 
was the consciousness of strength, at once of Milton and 
Blake, that must have prompted this sweet utterance. 

Emerson’s joyous diabolism was at times more calculated 
and convincing; where strength was his major premise, sin 
was his major conclusion. ‘“‘It is an esoteric doctrine of 
society that a little wickedness is good to make muscle;” 
thus equipped, the strong conscience has the strength to 
‘‘run like the wild goat and the wolf.”’ In the case of the 
strong individual, the debt to vice must not be disowned; 
‘‘in short, there is no man who is not at some time in- 
debted to his vices, as no plant that is not fed from manures. 
Man, however, must grow up and develop out of such 
soil. As Sudermann’s Magda expressed it, ‘‘We must sin 
if we wish to grow; sin and then grow greater than our sin.” 
Was not Emerson willing to be classed with the goats 
rather than the sheep? 

In the elaboration of the irreligious ideal of strength and 
progress, Emerson did not fail to avail himself of those 
principles of Nominalism which, since the days of Duns 
Scotus, have delivered the individual soul from all that is 
authoritarian. It was Emerson’s dialectical desire that 
“the universe be kept open in all directions,’ a maxim of 
pragmatic significance, although our Anglo-American Prag- 
matists have not the will to view their neat doctrine in the 
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strong light of irrationalism and immoralism, for which 
reason they cannot claim Emerson as a prophet of the cult. 
In his desire for an ‘open universe,’ Emerson indulged in 
sentiments quite blasphemous; this appears when he says, 
“Jesus would absorb the race, but Tom Paine or the 
coarsest blasphemer helps humanity by resisting this 
exuberance of power.” At this point, it may be noted 
that Emerson had a theory of profanity which was to the 
effect that all appeal to the sacred, God, Heaven, and the 
like, is affirmative in its metaphysical import, while the 
converse appeal to Hell and the Devil signifies the negativ- 
istic and destructive. It was perhaps because of his 
implicit nihilism that Emerson found a place for Diabolism 
and blasphemy. 

On the practical side of worship, the biography of Emer- 
son informs us that early nineteenth-century Unitarianism 
was too narrow for the Transcendentalist’s idea of belief 
and sacrament; like Parsival, Emerson was unable to com- 
prehend the meaning of the Lord’s Supper, but unlike 
Parsival no sense of pity ever came to enlighten him. 
Emerson’s attendance upon church service seems to have 
shown him no more than that Transcendentalism was 
sorely lacking in the pulpit; for himself, he feared no Day 
of Judgment, but kept his blue eye open to that principle 
of Eternal Justice referred to in the essay of Compensation. 
His wife, who must have learned certain transcendental 
lessons in the home-circle, once said it seemed wicked to 
her to go to church; Emerson himself was willing to indulge 
in a kind of Pagan prayer, “‘the soliloquy of the beholding 
and jubilant soul,” but most prayers seemed to him like 
theft. ‘‘As men’s prayers are a disease of the will, so are | 
their creeds a disease of the intellect.’”” Furthermore, we 
may imagine, if the universe is only the home of the Over 
Soul, the affairs of the universe will be adequately taken 
care of; if the prayers of the Psalmist prevent the dawning 
of the morning, such outpourings, when viewed trans- 
cendentally, can amount to no more than a kind of “‘chirp- 
ing” before the appearance of the Immortal Light which, 
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however, needs no such solicitations. Such was the gaya 
scienza upon the basis of whose premises Emerson was able 
to come to his transcendental conclusions. 


Re-adjustment. 


Are we not correct, then, when we assume that our 
Emerson must be read anew in the fresh light of individu- 
alism? The need of Emersonian nihilism is painfully 
apparent in our culture to-day. If we could forget all 
that has been said on the subject of education, and could 
remember Emerson’s immortal address, The American 
Scholar, delivered in the year 1837, our intellectual life 
would be far more sound and satisfactory than it is at the 
present hour. Hordes of aliens from Europe have aroused 
within us a peculiar sense of social responsibility, whence 
much of our philosophy of social service springs. But, the 
exigencies of the immigration problem are no greater than 
the demands for genuine American culture. Let ‘night 
schools’ teach the immigrant how to succeed in his new 
world, but let us not forget that we have a duty to our own 
youth for whom school and college provide none of the 
opportunities which are calculated to produce future 
Emersons. Shall we let the immigrant destroy our in- 
tellectualism? If we must hold up his hands, we must 
teach our Americans to hold up their heads. At a time 
when all free intellectualism has been thrown to the winds 
of sociality, it is well to reconsider the claims of inward 
ideals and remote interests, as these were presented by the 
most penetrating of American minds. 

But, to pay tribute to the supremacy of the Emersonian 
ideal is not to accept all the particular conclusions which the 
Transcendentalist felt so free to draw. We would not for a 
moment suggest that the sincerity of our Nihilist was want- 
ing, but in the midst of many of his clever displays of opin- 
ion, we have the suspicion that he may have stacked his 
cards and indulged in a false shuffle, since the position of 
every ace and deuce seems perfectly well known to his 
hand. In the midst of spiritual storms, as these were hardly 
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a weathered by Ibsen and Strindberg, it looks as though our 
le Emerson’s barque had not gone to sea at all, but had ridden 
at anchor in Boston Harbor. Then, with all his merry 
references to the problems of the State, it seems as though 
his thought had never felt the full force of the nihilistic 
ideal as we are compelled to brunt it to-day. Knowing 
little or nothing of the realization of the immoralistic 
ideal, as this now confronts us, he was more ready than are 
we to play with the concepts ‘good’ and ‘bad.’ The same 
may be said of Emerson’s cavalier-like attitude toward 
the problem of religion, discussed as it was by him at a 
time when irreligion as such was not the sombre fact that 
it is in contemporary life. Emerson seems thus to have 
conjured up ideas of anarchy, immoralism, and irreligion; 
in our case, these notions thrust themselves forward of 
their own force. 

On the subject of irreligion, Emerson was as near in- 
sincerity as it was possible for such a mind to be. While 
Emerson broke with the Unitarian church as such, he 
seems never to have departed from the theistic moralism 
of that sect, so that his irreligious wanderings were always 
conducted within sight of well-known paths. In this 
manner, Emerson’s Diabolism was by no means as heart- 
felt as was the case with Huysmans and Strindberg. Un- 
like the great Swedish pessimist, Emerson could not say, 
“How terrible to search for God and find the Devil! Well, 
that is what happened to me.’”’ Emerson searched after 
God and found the Over Soul. To be more definite, Emer- 
son was profoundly and permanently affected by the 
Spiritualism of Swedenborg; so was Blake; so in a measure 
was Kant; so was Balzac. But, with Emerson, as with the 
late Professor James, Swedenborgianism acted as a sort of 
fourth dimension, whereby the Transcendentalist and the 
psychologist had a way of escape when pressed by those 
facts which are usually supposed to be limited to the three 
dimensions of space. Those who have no such secret 
stairway up to the heights of spiritual life are not so ready 
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to play with men’s prayers or the varieties of their religious 
experiences. 

Unlike other irreligionists, Blake, Wagner, Ibsen, Strind- 
berg, Emerson kept his notions within such bounds that he 
never attempted any innovations with the question of sex; 
in this one fact, he escaped the criticism that has been 
brooding over the modern drama. A dilettante, Emerson 
was no decadent, so that he never felt the need of self- 
repudiation or repentance. His essay on Love has nothing 
erotic about it; indeed, the very suggestion of the sensual 
made him “shrink and moan,’ while memory was em- 
bittered with “infinite compunctions.”’ This moralic qual- 
ity in a nature more than usually pure made Emerson 
so oblivious of the Magdalen that he felt no need of an 
intercessory Madonna. With Baudelaire, it was necessary 
for the poet to repose in a kind of Catholicism; Wagner 
demanded both Buddha and Christ to save him; Strindberg 
felt constrained to make the journey to Damascus. With 
Emerson, then, shall we not say that he but played with 
immoralism and irreligion? Black as was his ink, he knew 
no Black Mass; not having been tempted, he cannot save 
those who are tempted. 

The spirit of the times has changed since the days of 
Emerson’s Essays and his Harvard Addresses. More than 
& generation ago, we learned from the Scandinavian and the 
Slav that life is largely a matter of striving and suffering; 
Ibsen and Strindberg, Dostoievsky and Tolstoi have 
disclosed the bitter roots of humanity, so that we cannot 
repose in the pleasant pessimism of our great Transcen- 
dentalist. We have learned that to be one’s self, man 
must will himself, while the path to personality is often 
accompanied by a peculiar acquaintance with grief. But, 
if our Emerson, with his gentle immoralism and irreligion, 
knew naught of these things, it does not follow that he was 
wanting in greatness, still less may we conclude that the 
nation does not need him to-day. 

CHARLES Gray SHAW. 
New York UNIVERSITY. 
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DIVORCE AND MORALITY. 


E. 8. P. HAYNES. 


” IS sufficiently difficult even in ordinary matters to 

distinguish the border line of law and morals but it 
is doubly so in regard to the question of marriage and di- 
vorce. Generally speaking, wise legislation does little more 
than sweep away obstacles to right doing, and protect men 
as far as possible from liability to wrong doing. The leg- 
islator will erect a railing or a high tower to protect sight- 
seers from vertigo but will not erect a cage to prevent their 
committing suicide. The State exists to promote the 
“good life” in the Aristotelian sense but cannot at all di- 
rectly interfere with the private life and motives of the — 
citizen. For example, the State takes cognizance of mar- 
riage; the question of unions outside marriage concerns not 
the State but (if anyone) the moralist. 

There is, however, a certain confusion in the public 
mind as to the respective functions of the lawyer or legis- 
lator and the moralist in regard to marriage and divorce. 
The authority of the Church is rapidly disappearing; the 
Church claimed the ethical sanction which the modern 
moralist claims though on different grounds. The time 
has therefore come to reconsider the attitude of the State 
and how far it is entitled to take over the powers of the 
Church as opposed to the claims of the moralist. 

I therefore propose to deal with the following points; 

(1). The point of view of the State (2) The point of 
view of the moralist, and (3) The interaction of law and 
morality in this particular connection. 

1. Taking first the point of view of the State I conceive 
that the universally approved object of all divorce facilities 
is to promote where necessary the welfare 
(a) of the family (including parents and children). 
(b) where there are no children, of the spouses them- 

selves. 
(c) of the State itself. 
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(a) The first object of the State is to secure for all chil- 
dren, wherever possible, the joint care of both parents. 
Too often death destroys this ideal but it is equally de- 
stroyed where one of the parents is guilty of desertion or 
gross cruelty in any form, or becomes insane or hopelessly 
incapacitated by any other form of disease. The question 
of moral guilt is irrelevant as regards the welfare of the 
children except in cases where moral guilt inflicts a more 
serious injury upon them than death or disease would. 
Thus, to take an analogous instance, it is immaterial for 
the beneficiaries under a will or settlement whether a trus- 
tee has been sent to prison or taken to drink or drugs. In 
either case they want to remove him. The fact of inca- 
pacity for parenthood once fully established, the State is 
simply concerned with the relationship of the spouses inter 
se; this brings me to the next head of the subject. 

(b) The second object of the State is to secure certain 
rights to the spouses inter se, for example, to enforce such 
economic rights as marriage creates for the husband or wife, 
as the case may be. Clearly, the wife is in most cases 
entitled to financial support if abandoned by the husband, 
and the husband is entitled to disown such obligations if 
abandoned by the wife. The degree to which the mar- 
riage contract has been observed or violated by either or 
both parties is therefore obviously bound up with the eco- 
nomic aspects of marriage. But the modern State has 
almost entirely given up the idea of interfering with the 
private relations of the parties, as these were and are in- 
terfered with in Catholic countries by the Catholic Church, 
or between 1857 and 1884 by the State in England, for 
example, by enforcing cohabitation on pain of excommu- 
nication or imprisonment. Divorce is naturally and in 
fact much rarer in cases where there are children of the 
marriage; and when there are not modern States will more 
and more recognize, as many of them already do recognize, 
the justice and expediency of divorce by mutual consent, 
subject to necessary time limits and financial safeguards. 
Such divorces are effected either by mutual consent eo 
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nomine, by separations maturing into divorce, or by the 
legal fiction of collusive divorce for collusive adultery or 
any other matrimonial offence. When once the question 
of the children has been satisfactorily decided, the relation- 
ship of the spouses becomes a purely private relationship. 

(c) The welfare of the State reposes entirely on the rear- 
ing of good citizens. The State is therefore not concerned 
with extra-matrimonial unions except where children re- 
sult. To achieve for such children equality of opportunity 
and decent advantages by enforcing their rights as against 
the parents, ought to be the first care of the modern 
State, and no doubt will be so when the ecclesiastical tra- 
dition of hostility to children who have had the audacity 
to get born without a preliminary fee to the church, grows 
weaker. In a few States there may exist prohibitions of 
remarriage for a guilty spouse; but this is no real exception 
to the rule I have laid down because the State cannot re- 
strain such persons from cohabitation outside marriage. 

I have roughly sketched what I believe will be the atti- 
tude of the modern State to these matters without dealing 
with existing divergencies in detail because I am not writ- 
ing an essay on what the divorce laws of the world are or 
even what they ought to be. I am merely attempting to 
indicate where the sphere of law ought to end and the sphere 
of morality ought to begin. Let us therefore now consider 
the sphere of morality and the point of view of the moralist. 

2. We may first note that the moralist in the older civi- 
lizations of the world, 7. e., in France, Italy, Spain, and 
Russia, as also in countries like China and Japan, concerns 
himself mainly with the question of family obligations and 
human happiness, and not with the question of sexual 
laxity per se. In English-speaking countries the question 
of sexual laxity fills the foreground of the discussion; the 
opponents of divorce are at pains to assert that it increases, 
its supporters that it diminishes, sexual laxity as if this 
decided the whole question. But in countries like China 
and Japan sexual laxity is not necessarily associated with 
any disregard of parental obligations, and this is also the 
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case in countries like Russia and the Latin countries, though 
it is of course an offence against the traditional morality 
of the Catholic Church, and probably for that reason adul- 
tery is a criminal offence in Italy and Spain. Nevertheless 
in these countries where women are so frequently married 
out of the convent to a husband on grounds of pure con- 
venience (a fact which converted Napoleon to divorce by 
consent) it is not surprising to find the ancient social con- 
vention of a quasi-recognized lover, and at least an implicit 
if not explicit accceptance of the fact that a woman may be 
an excellent mother even though she and her husband are 
not technically faithful to each other. The desire of the 
English or American moralist to discuss the question of 
divorce from only one point of view is due partly no doubt 
to a certain prurience of mind common to vigorous Puritans 
and pious anchorites, (though this is only one of many 
complex factors): but mainly to the mental timidity and 
confusion that prevails on the whole question of sex. 

The English speaking races are often accused of hypoc- 
risy because they profoundly believe in “‘suggestion”’ as 
the best means of promoting good conduct and particu- 
larly what they call “purity.”” They think it dangerous 
to discuss or reason about such questions because they fear 
that open discussion would endanger the peace and order 
of their society. They are too intellectually indolent to 
tackle a complicated and difficult problem on its merits; 
they prefer a compromise whereby, having been taught as 
children that extra-matrimonial relations exist only in 
quasi-criminal circles, they conspire when older and in 
other respects wiser, to maintain the same preposterous 
fiction, and as its logical consequence the social buttress of 
prostitution. In a spirit of protective mimicry the trans- 
gressors against this code pay the homage of hypocrisy to 
what passes for virtue, and even if discovered acknowledge 
to themselves as well as to others the justice of their social 
condemnation just because they have blindly accepted 
this social convention all their lives. They have broken 
the one rule of the game which is—not to be found out. 
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In such a climate of opinion it is not surprising to discover 
that sexual laxity is the obsessing side of the problem, and 
that the odious aspects of chaining two incompatible per- 
sons together are completely ignored, though vividly de- 
nounced by John Milton in one of the greatest achievements 
of English prose. 

Even were sexual laxity to be the sole test of divorce 
legislation the moralist is wrong because divorce laws never 
directly cause laxity. Such laxity is purely the social re- 
sult of social causes; it is quite as characteristic of Euro- 
pean society when it was built upon a theory of indissol- 
uble marriage as it is of the ancient world or the modern 
State. In fact our medieval ancestors lived far more loosely 
than we do; they were morally purified and socially re- 
habilitated by confession and absolution as often as they 
wanted it, and where such offenders were brought before 
the ecclesiastical courts they were let off quite easily as I 
recently showed in the Fortnightly Review (May 1913). 
The divorce laws of ancient Rome, which were the embodi- 
ment of substantial justice and sound common sense, never 
became a cause of scandal until the new wine of Greek ideas 
burst the old bottles of Roman tradition, and even so such 
scandals as existed could have been prevented by substan- 
tial time limits. ‘‘ Quid leges sine moribus?”’ was the very 
pertinent question put by Horace, and ‘‘Quid mores sine 
legibus?”’ is the still more pertinent question which the 
opponents of divorce law reform in England are incapable 
of answering. 

The word ‘‘moralist”’ can of course be used both in a 
good and bad sense. In its ordinary sense it means the 
man who defends the moral code of his own time because 
he is unable to think of anything better than that to which 
he has been accustomed. Contemporary moralists may 
be roughly divided into Catholic, Calvinistic, and Secu- 
larist. 'The Catholic moralist bases his ethical opinions on 
Catholic tradition and the Calvinist on the traditions of 
Geneva—which have so profoundly influenced the English 
speaking world; the Secularist attempts to solve these 
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problems on rational or humanistic lines, though in prac- 
tice he often relapses into the clerical tradition that no 
privacy should be too sacred for police interference. All 
types, however, generally combine to oppose any legal 
change that seems inconsistent with the prevailing code of 
morals. It is interesting in this connection to read the 
answers of the lawyers selected in each American State to 
the inquiries sent out by the Divorce Law Commission in 
England. Whether the answer comes from South Carolina, 
where the “‘standard of conjugal fidelity is so high”’ as to 
necessitate a law that no man may leave more than one 
fourth of his property to his mistress and illegitimate chil- 
dren, or from South Dakota or Nevada where the procedure 
is farcical and the law very happy-go-lucky, the almost 
invariable reply is that there is ‘‘no demand for a change 
in the law” and that the moral condition of the State in 
question could not be better. The lawyers are in this in- 
stance merely expressing their views of their clients and tak- 
ing upon themselves the function of the moralist. The 
moralist ought to collaborate with the State but too often 
remains satisfied with the existing code of morals. 

3. This conservative instinct of the moralist is responsi- 
ble for a certain interaction of law and morality because 
even lawyers and legislators are occasionally in advance 
of their time. In the United States the tendency to experi- 
mental law-making frequently stimulates the ethical dis- 
cussion of problems first presented as legal problems or 
even as new statutes, and there can be no doubt that if 
Lord Palmerston had invoked a referendum on his great 
Divorce Statute in 1857 it would have been strangled in 
its cradle. The acceptance of divorce as a fact for the 
richer sections of the middle class undoubtedly affected 
the moral code of England and in no way more than in 
the new ideas that began to grow in regard to the rights 
and duties of married women. Yet the broad fact remains 
that if the statute had been opposed to the main stream 
of ethical ideas it would have remained a dead letter just 
as one notices how seldom the well-to-do classes availed 
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themselves of the Scottish law from 1600 to 1800. It is 
therefore by no means clear that the moralist or even the 
moral philosopher is a better custodian of social morality 
than the lawyer or legislator, especially where that morality 
is complicated with religious taboos and prohibitions, and 
it follows that the general public should not be too easily 
frightened by the opposition of so called moralists; particu- 
larly when, as in the case of divorce, the lawyer proposes to 
do nothing more than enlarge the liberty of the subject 
with the full knowledge that this legal liberty will be 
severely controlled by purely social sanctions. 


E. 8S. P. Haynes. 


Lonpon, ENGLAND. 
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PROCEEDINGS OF THE CONFERENCE ON LEGAL 
AND SOCIAL PHILOSOPHY. 


The second meeting of this conference was held at Chicago, 
Friday and Saturday, April 10-11, 1914. The sessions, Friday 
morning and afternoon, were held in coéperation with the Western 
Philosophical Association at the Law School of the University of 
Chicago. On Friday evening, a dinner was given to the mem- 
bers of the conference by the local delegates from Northwestern 
and Chicago Universities. The dinner was followed by an in- 
formal discussion on the advancement of philosophic jurispru- 
dence. 

The last session was held Saturday morning at the City Club 
of Chicago and was devoted especially to the discussion of the 
significance of the recent tendency to introduce commissions in 
the administration of justice. 

The Executive Committee of the conference was enlarged to 
consist of the following: J. H. Tufts, chairman; Henry M. Bates, 
John Dewey, W. F. Dodd, Warner Fite, Ernst Freund, Alfred 
Lloyd, N. W. McChesney, Roscoe Pound, T. R. Powell, Frank 
Sharp, Albion W. Small, Frank Thilly, John H. Wigmore, and 
M. R. Cohen, secretary. 

The expenses of the meeting amounting to $33.80 were met by 
voluntary contributions. 

M. R. CoHEn, 
Secretary. 


Summaries of the papers read are as follows: 


In DEFENSE OF NaTuRAL Ricuts. Warner Fite.* 


The older theory of natural rights meant non-interference, the 
appeal from external control to private judgment. At present 
the tendency is to say that the individual is a product or function 
of society, so that he has duties to it, while it has none to him. 
The truth is we are products of our conditions only so far as we 
do not know what is going on in us. All values are created by 
consciousness. If a watch knew itself, it would have value for 





*Summaries thus marked were made by Professor G. A. Tawney. 
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itself, and would have claims against its owner. The obligation 
of others to respect my rights is relative to my consciousness of 
my rights—this because the power to realize an end lies in the 
consciousness of it. What we are internally is what we produce 
self-consciously; all our authority as individuals is relative to 
this, and this is the new doctrine of natural rights. It asserts 
the superior rights of the more intelligent, for might does, in this 
sense, make right. The fundamental moral problem is that of 
fair competition; the moral struggle is a struggle of personal rights 
against vested privilege. 

In the discussion which followed this paper Professor Fite set 
up as the basis of enforced social coéperation the distributive 
principle of individual good—each according to his intelligent 
share, and not each according to his ability to take and keep. 
The theory of natural rights holds that, however far ahead we 
may look, we should remember to conserve our own enjoyment 
as individuals.' 


Jus NATURALE Repivivum. M. R. Cohen. 


While in America those who still speak of natural rights are 
generally antiquated jurists who are ignorant of the progress of 
European thought in the nineteenth century, there is today 
among advanced European thinkers of diverse schools a notice- 
able revival of natural law theories. To appreciate this move- 
ment we must analyze the classical objections to the older natural 
law theories and show that these objections have not touched the 
essence of the matter. The main objections have been the his- 
torical, the psychological, the legal and the metaphysical. 

The historical objection proceeds as if dogmas as to past 
story, e. g. concerning a supposed state of nature, are necessary 
yarts «all doctrines of naturallaw. But the fact is that Grotius, 
Hobbes, Rousseau, etc., when speaking of the state of nature 
refer essentially to something in the present. 

The psychological objection is brought against the conception 
of an individual existing outside of organized society and yet 
capable of making rational social contracts. But a careful 
study of the history of the doctrine of natural rights shows that 
contractualism is not a necessary part of it. 





1For an account of the discussion following each paper see Journal of Philoso- 
phy XI. pp. 345-.£.f 
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The legal objection is that since the law is the will of the sover- 
eign, or a system of established rules, questions of natural rights 
do not concern the jurist but are matters of ethics. Against 
this it can be shown that judges in the ordinary course of their 
work always do and must rely on their sense of justice. This 
is especially true of the United States where the bills of rights in 
the state and federal constitutions consist essentially of vague 
moral maxim, such as due process, equal protection of laws, etc. 

The fourth or metaphysical objection proceeds on the assump- 
tion that all things are relative, in the sense that it is futile to 
look for unchangeable laws. But while it is true that particular 
rights have no meaning apart from the social conditions under 
which they must be applied, the principles according to which 
they are to be decided are relatively permanent. The unity of 
human culture is empirically, as well as theoretically, well 
founded. 

A theory of natural rights or legal justice is thus seen to be not 
only possible but even unavoidable. To escape the errors of 
the older theories we must be careful not to rely on supposed 
self-evident principles, such as equality before the law, the right 
to life, the right to the product of one’s labor, etc. On examina- 
tion, the principle of equality is seen to be very obscure and to 
lead to flagrant injustice when interpreted literally, as meaning 
e. g., that all guilty of the same act shall receive the same punish- 
ment. The right to life andthe right to the full product of one’s 
labor cannot both be unqualifiedly true, since they conflict in 
the case of the hopeless invalid, etc. Thus it is seen that a theory 
of legal justice requires systematic criticism from the point of 
view of the principles used and criticism from the point of view 
of the wealth of factual situations to which these principles are 
to be applied. For this task neither philosophers nor lawyers 
alone are qualified. Only by systematic coéperation between 
the two can this be achieved. 


THE NOMENCLATURE OF LEGAL PuiLosopuy. John H. Wigmore. 


Dean Wigmore spoke of the transformations which the law is 
undergoing and of the need for a philosophic analysis, such as is 
found in Green’s “Principles of Political Obligation,” to enable 
us to obtain an intelligent grasp of the business of the law asa 
whole. 
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As a help in enabling us to make the problems of the philosophy 
of law more definite, the following classification of the branches 
of legal science (nomology) was proposed: 

a. Nomophysics 
I. Nomoscopy b. Nomostatics 

c. Nomogenetics 

a. Nomocritics 
II. Nomosophy b. Nomothetics 

c. Nomopolitics 
III. Nomodidactics 

a. Nomopoetics 
IV. Nomopractics ; b. Nomodicastrics 
\ c. Nomodrastics 

I. Nomoscopy studies law as it is, and its branches are descrip- 
tion, explanation, and history. 

II. Nomosophy is the science of the law as it ought to be, 
logically, ethically and politically. 

III. Nomodidactics deals with the law as a teachable doctrine. 

IV. Nomopractics deals with the law as it must be brought 
into the actual conduct of men, and thus deals respectively with 
(a) law-making or legislation, (b) the application of law to actual 
cases, and (c) the enforcement of law in making it prevail over 
antagonistic forces. 


Nomology 4 





THe Morat CRITERION IN SOME RECENT DECISIONS OF THE 
Unirep States SupREME Court. Frank Chapman Sharp. 


That the law is utilitarian and ought always to be interpreted 
and developed with this truth in mind is recognized by practically 
every present-day student of the subject. But this view of the 
matter is too vague to be of very much practical value. The 
pressing problem is how to proceed when interests conflict, and 
it is here that the most important differences of opinion among 
our judges arise. In matters which concern the claims of indi- 
vidual liberty, the privileges of property, and the demand for 
equality of treatment, a definite answer has been gradually 
worked out by the Supreme Court of the United States and has 
been for the most part consistently employed in its decisions. 
It is most succinctly formulated in Bacon vs. Walker (1907), 
in the declaration: ‘‘The power of the state . . . extends 
to so dealing with the conditions which exist in the state as to 
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bring out of them the greatest welfare of the people.” The 
principle: Infringement upon the claims of individual liberty, 
property, or equality is justified when necessary for the attain- 
ment of a greater good, has been applied in a great variety of 
decisions so that its meaning is unmistakable. That this princi- 
ple is morally a just one would be agreed by the overwhelming 
majority of the ethicists of our generation. This fact is signifi- 
cant. For in interpreting the vaguely worded guarantees of 
the Fifth and Fourteenth Amendments of the Federal Constitu- 
tion, the Court has been compelled to build up the law through 
a process of judicial legislation. And judicial legislation, like 
all other forms, is under obligations to be guided by principles 
of justice. Most of the state courts have had to start from con- 
stitutional provisions essentially the same in content as the 
amendments in question, and to make use in a similar manner 
of the process of judicial legislation. If then the authority of 
the Federal Supreme Court and the consensus of ethicists are 
worth anything, it would seem that these state courts ought to 
bring their decisions more closely into conformity with the 
decisions of this court. 


Tue Nature oF Socrat Ruues. Albion W. Small. 


Sociology holds that we have passed the boundary between an 
earlier and a later period in the evolution of rules, the periods of 
custom and reflection. The two great questions of sociology 
are, Of what sort have rules been, and of what sort are they to 
be in the future? Customary rules were the will of the stronger 
exercised over the weaker. But rules were tempered by con- 
sideration of difficulty in enforcing them. The balance of power 
between many conflicting interests determined the rules of this 
era of evolution. Today, a new force is at work, a conception 
of the human lot which is likely to work a Copernican revolution 
in social controls. The human lot is a concurrence of reciprocal 
interests, recognized as a categorical imperative of objectivity. 
Rules are formulations of the indicated function of each interest 
in the economy of the whole or human lot. A social interest 
consciousness that judges each interest in reference to the rest is 
in process of development. 

An impartial spectator is an impossibility. The method is to 
take the judgments of experts and test them by appeal to fact, 
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that is to say, by appeal to the part that the interest concerned 
plays in promoting the whole social process, whatever the latter 
may turn out to be. ‘There are no rights, except rights of way, 
in performing social functions.”” The evolving ideal is that of a 
community of reciprocating functions. 


Toe ForMAL RELATION OF RULE AND Discretion. Albert 
Kocourek.* 


Discretion is a permanent characteristic of the law and a lever 
of legal evolution. It may be said to add to, modify, and even 
substitute for the law. The courts are thought to apply the 
law, but specific and direct applications are rare. Even 
where they occur, controversy and difference of opinion are not 
eliminated. In the legal syllogism, the law gives only the major 
premise, while the minor has to be discovered in the great lab- 
oratory of litigation. 

English and American law is inductive, while continental 
or Roman law is deductive. The English judge has poorer tools 
to work with, but greater skill, than the continental judge. Our 
system tends to a great variety of rules. Sociological juris- 
prudence would override all rules and abandon concepts. Rela- 
tive, changing, and living realities, are the subject matter of 
juristic science. Its method is the method of purpose and tele- 
ology. It must consider, not only the quantity and quality, 
but also the modality of juristic facts. 


Tue EpisteMo.Locic Basis oF GENERAL Routes. David F. 
Swenson. 


This paper contended that there must be an objective and self- 
identical body of juristic relations. Plato’s eternal and unchang- 
ing ideas are reasserted. Meanings remain even when they 
change, and they admit of comparison. Logic discriminates 
alternative meanings and banishes lack of clearnesss. Custom, 
association, and the natural history of meanings, cannot be 
substituted for clearness and distinctness. Individual psychol- 
ogy alone does not account for perfect meanings. When the 
contents of juristic knowledge appear they are objective and 
independent. But what are the actual conditions under which 
rules are to be applied? Can their application be said to describe 
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a syllogism? No. No fact of juristic significance comes so 
labeled as to make its subsumption a mechanical process. That 
involves creative imagination based on a knowledge of the code 
and an understanding of the facts of the case. Only the trivial 
elements of the process are controlled by the abstract laws of 
logic. The judge’s social philosophy, ethics, and knowledge of 
human nature, enter into the process, as also do his human sym- 
pathies. Two reasons are offered for the statement that the 
application of law is an act of creative imagination. First, no 
completely elaborated code is possible. Any actual system of 
rules is full of gaps and inadequate adjustments. Secondly, 
it is never possible completely to express our intentions in rules 
of law. Hence, rules of interpretation are necessary, and just 
rules of interpretation do not make the law, any more than 
gravitation makes the stone break the window. The limitations 
of human reason make these rules of interpretation necessary. 
Deciding cases on their merits is a confession of difficulty in sub- 
suming the case under the proper rule. 


THE SUBSTITUTION OF RULE FOR DISCRETION IN PuBLIc Law. 
Ernst Freund. 


The recent legislative tendency to delegate quasi-legislative 
powers to administrative authorities is believed by many to be 
a shifting from judicial rule to administrative discretion. In 
reality it is a change from very general legislative requirements, 
judicially administered with considerable latitude of jury ver- 
dicts, to specific requirements which furnish a much more def- 
inite rule for the administration of justice. The change is there- 
fore from discretion to rule and not vice versa. 

The real significance of the new movement is that the specific 
requirements emanate from administrative authorities rather 
than from the legislature. The advantage commonly predicated 
for this transfer is its greater flexibility. This, however, may as 
easily be a disadvantage as a benefit. The real advantage of 
the new policy is that it permits the application to rule-making 
of processes which in course of time should substitute principle 
for mere discretion. If it will accomplish this it will remedy 
one of the principal defects of our public law. 

Discretionary powers have not been and are not unknown in 
our administration. All discretion in administration, however, 
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is an anomaly and the modern tendency is to reduce it to a 
minimum. In the history of English government the objection 
to discretionary powers has been overcome to a certain extent 
by giving the entire administration a very strong judicial cast, a 
characteristic of English administration which broke down only 
in the nineteenth century. This clearly tended to limit discre- 
tion by the observance of precedent and therefore to reduce it to 
principle. Where the application of principle seemed impracti- 
cable, the policy of the English law appears to have been to vest 
powers in the organs of self-government, whether jury, justice 
of the peace, or locally elective officers, and, in like manner, that 
function of government which seemed to be incapable of being 
subordinated to law, the variable element of policy, was eventu- 
ally entirely withdrawn from the Crown and invested in the 
people’s representatives. 

In America the development of administrative organization 
has, on the whole, been away from the strong judicial complexion 
which it had in England, and moreover the entire constitution of 
the state was placed on a self-governmental, non-professional 
basis. As in England all acts of government involving free and 
uncontrolled initiative were vested in legislative bodies and the 
discretion exercised in such functions is commonly termed 
“legislative discretion.’”” In America, moreover, these legis- 
lative bodies achieved an independence from executive guidance 
which was never equalled in England, let alone in other European 
countries. 

The history of discretionary powers in America has moved in 
a vicious circle: they were first placed upon an entirely self- 
governmental basis and the self-governmental character of the 
authority was then pretty sure to prevent the growth of any- 
thing like system or principle in the exercise of the discretionary 
power. Past experience has clearly demonstrated the incapacity 
of the formerly prevailing type of administrative organization to 
develop anything like rule or system in the exercise of powers, 
and the same has been true, in perhaps even a more marked 
degree, of legislative action. 

It must of course be conceded that there is in the function of 
legislation a very much larger legitimate field for the exercise of 
free and variable discretion. But we have failed to recognize 
that even in legislation there is much that ought to be controlled 
by system and principle. True, we have had constitutional 
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limitations enforced by the courts, but these have insisted upon 
the minimum and not upon the practicable maximum of order 
and system in legislative action. 

Clearly the greatest problem of American public law is how to 
assert against unrestrained legislative discretion the legitimate 
claims of principle. One way would be the according of a larger 
and perhaps a controlling influence to the initiative of the execu- 
tive power. This has been the burden of the recommendations 
of President Taft’s Commission for Economy and Efficiency in 
the important field of public finance. (It is not impossible that 
the progressive democratization of our institutions will shift the 
balance of legislative power from the legislature to the executive. 
Up to the present, however, the actual advance in that direction 
has been relatively slight.) 

The delegation of legislative power to administrative commis- 
sions is, however, another step in the same direction. The type 
of administrative action contemplated for the exercise of these 
delegated powers is clearly different from the old type of American 
administration. The procedural safeguards are more conspicu- 
ous and there is every reason to expect that the exercise of these 
powers will tend more and more to be quasi-judicial. The 
forms of judicial action will inject into the subordinate legislation 


produced by commissions the elements of principle in so far as 
it is amenable to principle, and the great value of the new devel- 
opment will be to help to determine the legitimate provinces of 
rule and discretion in our public law. 


DIscussION OF THE ABOVE Paper. W. F. Dodd. 


The discretion conferred upon administrative bodies is of two 
types: (1) a discretion to make rules, and (2) a discretion to act 
in individual cases. The first is distinctly a legislative discretion, 
the second a judicial discretion. As to the first type, the issue 
is that as to whether the administrative body is more competent 
to make the rule than is the legislature. Legislatures to an 
increasing extent enact laws general in form and leave to admin- 
istrative bodies the making of rules to carry out the legislative 
policy in detail. This policy has very definitely been adopted 
with respect to health regulation, railroad rates, and (more 
recently) the regulation of conditions under which laborers shall 
work. 
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Both the legislative and administrative body are making 
rules, but the rule of the administrative body is made upon expert 
knowledge, after investigation, and ordinarily after a hearing. 
As to matters requiring detailed and expert knowledge, the com- 
mission’s rule is therefore apt to be much more satisfactory than 
is the legislative rule made ordinarily without careful investiga- 
tion and without a hearing of the parties. 

(2) The second type of administrative discretion is judicial or 
quasi-judicial—e. g., the power to act in individual cases in 
revoking licenses, excluding or deporting aliens, or determining 
the compensation to be allowed to a workman in a particular 
case. (In the exercise of such powers, there comes a square issue 
between administrative justice and judicial justice, at least in 
those cases where the administrative determination is not subject 
to judicial review.) Administrative determinations in such 
cases are not merely arbitrary but are controlled by rules, and 
may be more just than judicial determinations would be, because 
based upon better technical knowledge. A mere arbitrary dis- 
cretion of a subordinate administrative official should not exist, 
but properly safeguarded administrative tribunals are perhaps 
as apt to render justice as are judicial tribunals. Such adminis- 
trative tribunals will naturally develop precedents and act in 
many respects as do judicial tribunals. It is for this reason that 
a review of decisions of an inferior administrative body or officer 
by a superior administrative tribunal may often prove as satis- 
factory as a judicial review. 

The real danger of abuse of administrative discretion in indi- 
vidual cases comes (1) where the power of final determination is 
left to the uncontrolled discretion of an administrative officer 
who must act promptly as in granting or refusing a license to 
parade the streets, and (2) where a decision by an administrative 
officer is subject to what is perhaps a perfunctory review by 
higher officials, on appeal, as seems to be the case under the 
Chinese exclusion laws, and is conclusive as to matters of fact. 


DISCUSSION OF THE PAPER READ BY Mr. CROWNHART ON THE 
INDUSTRIAL COMMISSION OF Wisconsin. A. B. Hall. 


The Industrial Commission of the State of Wisconsin was 
called into existence by certain definite needs which the old judi- 
cial and legislative machinery of the state was incompetent to 
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meet. The commission enjoys two powers, a quasi-legislative 
and a quasi-judicial power. It can decide controversies under 
the Workmen’s Compensation Act and it can also enact new 
rules and orders for the better enforcement and execution of the 
principles of that act. In performing both of these functions it has 
the authority to send out, on its own initiative, experts to exam- 
ine all the evidence in the case, to study up on the available mate- 
rial and to hold consultation with all those interested or affected 
by their adjudications or rules. Their jurisdiction is limited to a 
narrow class of cases and they are given a full corps of experts to 
conduct special investigations for them, whenever they may deem 
it necessary. 

Compare the facilities of the Industrial Commission with those 
of our Judicial System for solving the same problems. Our 
courts are clothed with two forms of discretion, judicial and legis- 
lative. Judicial discretion is the discretion involved in applying 
the rules of law to definite statements of facts; their legislative 
discretion consists in their authority to lay down new principles 
of law where cases come before them for adjudication, requiring 
judicial action, but for which there are no principles of established 
law applicable. 

It must be remembered that the courts are called upon to pass 
upon every conceivable kind of question, and to pass upon them 
rapidly, for they are génerally behind in their calendars and over- 
worked, and that in passing upon the most technical of questions, 
they must rely upon the legal evidence voluntarily presented by 
the litigants and have no authority or right to make a special in- 
vestigation of their own, nor have they a corps of experts whom 
they can authorize to make such an investigation for them. In 
addition to this, they are further handicapped by the realization 
that any new principles they lay down are retroactive in character 
and that, having once been laid down, they cannot be changed 
except by the formal action of the legislature. Viewed from this 
standpoint, the wonder is that our courts have been as efficient 
as they have been. The movement represented by the organiza- 
tion of the Industrial Commission, is not a movement away from 
the principles of law to abstract conceptions of justice, but is a 
movement to change the judicial and legislative machinery of the 
state to meet certain technical and complex problems requiring 
the use of skilled experts and minute divisions of labor impossible 
under the old system. 
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An examination of the proceedings of the commissions estab- 
lished, evidences the fact that, in so far as they exercise judicial 
discretion, they exercise it according to established principle and 
not according to the whim and caprice of the adjudicators. While 
not bound by the rule of stare decisis, they consider themselves 
bound to harmonize their decision until they see fit to formally 
adopt a new policy in the exercise of their legislative powers. It 
is simply a process of specializing the law-making and law-apply- 
ing functions, within certain limits of judicial control, to a defi- 
nite and technical class of problems requiring for their just solu- 
tion the aid and investigation of trained experts. The success of 
the commission is due to these factors; it is not due to the superi- 
ority of the commissioners over the judges, either as to viewpoint, 
training, sympathies or intellect. The commissions are asked to 
solve problems after careful and elaborate investigations, and, 
aided by such experts as they may desire, which the courts were 
asked to solve in rapid succession with no time or opportunity for 
specialization, and without the aid of expert advice and investiga- 
tion. As was to be expected technical methods, expert service, 
and a division of labor have proven superior in the solution of 
technical problems, to the old judicial methods, with no tech- 
nique save that of law, no specialization for special kinds of 
cases, no division of labor, no expert nvestigators, and no 
adequate time for the performance of their duties. 
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BOOK REVIEWS. 


PROGRESSIVISM—AND AFTER. By William English Walling. 
New York: The Macmillan Co., 1914. Pp. xxxiv, 406. 


A direct passage from capitalism to socialism has been a doc- 
trine accepted by most socialist leaders. Not the least signifi- 
cant feature of Mr. Walling’s book is repudiation of the dominant 
opinion and a substitution therefor of a view that there are 
four stages of social evolution: the first period, the rule of large 
capital and private monopoly, is nearly extinct; the second 
period, now present, is State Capitalism; the third period is 
State Socialism, rapidly advancing; the fourth period is Socialism 
proper. 

The intervening stations between Simon-pure capitalism and 
genuine socialism are carefully distinguished. The center of 
attack is the period of State Capitalism or Progressivism, the 
age in which the small capitalist flourishes. The forces which 
have initiated and sustained the economic and political suprem- 
acy of the small business and professional men are recounted, 
the probable antecedents of State Socialism are detailed, and the 
anticipations of genuine Socialism in both eras are finally sug- 
gested. Although the author insists that his is a genetic way of 
approach, he contends that the several stages of societary evolu- 
tion growing one out of the other are different in kind, not merely 
in degree (p. xi). 

Since more than half the text discusses the value and limita- 
tions of the progressive movement, it is essential to understand 
what the author conceives to be the past and future of Progress- 
ivism. The reaction against plutocracy was started by farmers, 
shopkeepers, and humbler grades of capitalists. President 
Wilson is dominantly a champion of those who hope to set up in 
business for themselves; his solicitude is for ‘‘small but hopeful 
businesses.”” The logic of economic transformation has forced 
him, along with Roosevelt, Churchill, and Lloyd-George, to 
advocate a partial collectivism, primarily in the interests of the 
middle class. Old-age pensions and minimum wages may be 
secured for the wage-earning groups, but most of the ultimate 
advantage goes to the small capitalist and his allies. Satisfied, 
efficient, scientific labor is now indispensable; to superior organi- 
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zation as well as to a greater total of capital is due the victory 
of the small producer over big business. Whenever big business 
cannot be competed with or curbed, nationalization of the 
monopolistic industry is demanded. For this reason railroads, 
mines, and other utilities are bound to be nationalized. 

Progressivism does not touch the fundamental problem of 
equitable distribution of the national income among the several 
producing groups. Wages of unskilled labor undoubtedly ad- 
vance in consequeuce of progressive legislation. Notwithstand- 
ing, the just proportion of the benefit is not guaranteed or seri- 
ously contempleted by a government of small capitalists. 

On the banner of the progressives is written, Equal Opportu- 
nity. This wholesome American ideal is embodied in legislation 
prohibiting gross economic privileges and monopolies, taxing 
incomes and inheritances, and securing universal suffrage. 
Political democracy is attained, and a greater degree of industrial 
democracy. Walling recognizes the permanent and positive 
value of these achievements. Nevertheless, he argues that 
equality of education, irrespective of social station, is not the aim 
of the progressives. The chapters (v, xvii) dealing with popular 
education are noteworthy. Claiming that the middle and upper 
classes only can give their children the training requisite for se- 
cure, decent positions, the writer inveighs against vocational 
education based on the notion of a fixed status for the “lowest”’ 
class. He says: 

“Tt may be that the economic positions in society occupied by 
men and women who have now reached maturity are already to 
some degree distributed according to relative fitness, and that, 
even though this fitness is due, not to native superiority, but to 
unfair advantages and unequal opportunity, it may be that a 
general change for the better is impossible until a new generation 
has appeared. But there is no reason (except the opposition of 
parents who want privileges for their own children) why every 
child in every civilized country should not be guaranteed by the 
community an equal opportunity in public education and an 
equal chance for promotion in the public or semi-public service 
(which soon promises to employ a large part, if not the majority 
of the community). No believer in equal opportunity or de- 
mocracy can see any reason for continuing a single day the process 
of putting the burdens of the future society beforehand on the 
children of the present generation of wage-earners, children as 
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yet of entirely unknown and undeveloped powers and not yet 
irremediably shaped to serve in the subordinate roles filled by 
their parents. 

“Equal opportunity for children, indeed, promises to be the 
first principle likely to secure general acceptance.which passes 
beyond the program of the ‘progressives,”.i.e., the State Capi- 
talists, or even that of the State Socialists” (pp. 106-107). 

State Capitalism, however, fosters educated, scientifically 
managed adult workmen, both in private and public employ- 
ment. In Australia, England, and the United States is fore- 
shadowed the coming balance of power of the “aristocrats of 
labor.”” State Socialism means the domination, economic and 
political, of government employees and the skilled, protected 
aristocracy of labor. The American Federation of Labor; 
Macdonald, Webb, the Fabians of England; Hillquit, Berger, 
and many Socialists in America; Kautsky, Bebel, and the majority 
of the German party are reckoned among the “laborites.”’ 
Chapters x-xv and six sections of the appendix analyze the 
currents of State Socialism. Widespread amelioration and the 
democratization of income, leisure, and education will char- 
acterize this period, but the flaw consists in the fact that the 
unskilled are still outsiders; privilege, discrimination, and re- 
striction of full expression persist. Laborites seek to secure the 
favor and votes of reactionary parties in order to keep the bal- 
ance of power which the unskilled masses hope to attain. Gradu- 
ally they compromise their principles; even the noble and once 
cherished doctrine of the international unity of the working 
classes is abandoned. Evidence is adduced showing that on 
such fundamental issues as militarism, immigration, and ex- 
ploitation of colonial laborers the laborites of Germany, Eng- 
land, and America have backed down. Hence a “fatal separa- 
tion between theory and tactics” in the opportunistic politics of 
State Socialists. 

The most conspicuous trait of State Socialism, therefore, is 
the struggle within the working class. Aristocracy of labor 
fights the claims of Industrial Workers and Syndicalists. In 
dealing with the transition to Socialism, Mr. Walling avers that 
the struggle will become increasingly unsettling and costly. 
For the rising intelligence of the masses will render them more 
adept in hindering industry. Scientific management is balanced 
by scientific sabotage! Skilled labor opposes sabotage and mass 
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strikes, yet for years, the author remarks, it has pursued a policy 
of restricting output and “‘soldiering on the job.” Since govern- 
ment listens to its master’s voice, skilled labor, the lower strata 
must fight on the economic field with sabotage and mass strikes. 

What, then, are the distinctive traits of real socialism? The 
answer is: abolition of classes founded on economic position, 
income determined by serviceable contribution, thorough-going 
equality of opportunity, especially with regard to education 
(chapters xvi-xvii). Like other observers, Walling notes a 
recent tendency away from educational democracy, and he 
predicts that “if this right of higher education is given to a 
sufficient number of the people’s children and if the large major- 
ity of occupations are under the civil service, then, indeed, not 
only the present ruling classes, but every ruling class and every 
privilege, would disappear within the present generation. 

“ And with this ‘most radical of revolutions’ in the distribution 
of education would come an equally radical change in its nature 
and quality, and so in the whole of our culture”’ (p. 315). 

Candid admission of the respects in which the doctrines of 
Marx and succeeding socialists have not been able to fit all the 
facts is an admirable part of the empirical method espoused by 
the writer. Some of the changes may be marked: (1) Marx 
thought that private monopolies would increase, wages fall to a 
subsistence level, and the middle class be swallowed up. The 
prophecy has not proved true. Income has advanced, monop- 
olies have been nationalized, and the balance of power has 
fallen to the middle class. (2) The founders of socialist economics 
taught the doctrine of ile solidarity of capital pitted against the 
solidarity of labor. Some capitalists have turned out ‘good,” 
and there has been a split within the working class due to level 
of income and opportunity. (3) The followers of Marx asserted 
that only the workingmen themselves would “set limits to the 
tyrannical usurpations of capital.’’” The achievement of pro- 
gressives without evident socialist pressure is ample rebuttal. 
(4) The zeal of early socialists lead them to deny that group con- 
sciousness of any kind could exist during Socialism. Walling 
says there will be groups or classes but not a hierarchy of ruling 
ones. In response to Roosevelt’s trite dictum, “‘We are not 
Socialists, for we do not believe in class-consciousness,” it is 
claimed that socialists may make the same plea. ‘We believe 
that the governed should be conscious of the fact that they are 
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governed by class-conscious rulers, who rule in their own in- 
terests and not in the interests of society. It is this class- 
conscious, class-ruled society that Socialists aim to abolish” 
(p. 321). 

As to method, the author explains that he employs the genetic, 
evolutionary procedure characteristic of the prospective, con- 
structive science of today. The new method is pragmatic, 
“beginning with an hypothesis and a plan for work” (p. xxi). 
“We are neither looking from the past into the present, nor from 
the present into the future, but from the future into the present 
(and chiefly perhaps as an exercise of the same faculty, from the 
present into the past).” 

To the student of the logic of societary hypotheses the follow- 
ing is informing: 

“In social science we are not in the least concerned then, 
with mere historical analogies, or with ‘laws’ that project or 
extend the past into the future, but are occupied wholly with 
projecting on the present a series of scientific hypotheses based 
upon what seems to be the probable future stages of social 
evolution. Pretending to no dogmatic finality, and leaving the 
field open to other hypotheses, to be similarly tested, the only 
justification of this method is its results’’(p. xxii). The well- 
known forecast of economic and political mutations in America 
made by James Bryce in 1884 is referred to as an example of 
verified hypothesis. 

Mr. Walling’s mastery of the intricacies of contemporary 
politics is amazing, and the endeavor to disentangle and rearrange 
the threads cf present and future development is bold, clarifying, 
and laudable, even if strict adherence to the pragmatie method 
may soon call for renewed hypotheses. How much, for instance, 
will the outbreak of an international war shift the social pan- 
orama? 

University of Cincinnati. E. L. TALBERT. 


INTERMEDIATE TYPES AMONG Primitive Fox: A Study in 
Social Evolution. By Edward Carpenter. London: Allen 
& Co., 1914. Pp. 185. 

This is a perfect example of the scientific and speculative 


discussion of a subject which only of late years has met with 
anything that can be called scientific treatment at all. The 
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“intermediate types’’ discussed are the types which, as regards 
psychology of sex, may be called intermediate between man 
and woman. This expression is admitted not to be quite exact; 
for the sake of convenience, it is made to include types on the 
one side “ultra-virile’” and on the other side ultra-feminine. 
The more effeminate type of intermediate men, the author con- 
cludes, among primitive peoples turned from the ordinary male 
occupations to religion, being found especially apt for divination, 
clairvoyance, ecstasy and so forth. The more masculine type 
founded such institutions as those of military comradeship 
among the Dorian Greeks. In both cases, he suggests the type 
might possibly fulfil a positive and useful function. Simply to 
enter into a tirade against so widespread a human tendency, 
easy as it might be, would not be the method either of common 
sense or of science. 

In my opinion, the scientific part of Mr. Carpenter’s thesis 
is right. The association of these institutions, often rather 
elaborately systematized, is with relatively primitive peoples. 
They are archaisms, remains of early undifferentiated sex-feeling. 
S. Ivan Block (whom Mr. Carpenter quotes) has arrived at a 
somewhat similar conclusion; though he is more emphatic about 
the “‘dysteleological”’ character of the phenomenon, and specu- 
lates less about the value they may once have had. What this 
value may have been, it seems a very speculative matter to 
determine. The phenomena themselves are puzzling; and 
whether ‘‘magic,’’ which Mr. Carpenter is inclined to associate 
with them, was ever anything more than a phase of error, is a 
disputed question. That science grew out of it rather than out 
of normal experience does not seem the most probable theory. 
With the first great elaboration of science—that of Egypt and 
Western Asia—the wandering unbalanced types of seers and 
ecstatics had nothing to do: it was carried on by castes, therefore 
by persons on the whole presumably normal. The intermediate 
character often assigned to the priest—the less strongly marked 
masculine type—does not necessarily indicate abnormal sexual 
psychology. Comte certainly had no thought of this when in 
his ideal polity he prescribed for priests a dress intermediate 
between that of men and women. 

If, on the lines laid down by Comte, we turn to the next step 
taken in advance in intellectual things, the transition from the 
“conservative polytheism” of the East to the progressive, essen- 
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tially military, polytheism of Greece, we do not find that the 
Dorians did much for progress. And the Ionians, among whom 
philosophy arose, and who also contributed far more to literature 
and art, had not the Dorian military institution. The raide- 
pacria of historic Greece—to which, as Mr. Carpenter ob- 
serves with recent writers, injustice may often be done by a 
coarse interpretation—was first imitated from the Dorians, and, 
in the later period of classical antiquity, had already fallen under 
the modern taboo. This, he suggests, may have been accom- 
panied by some decline in martial spirit; but, as he is quite clearly 
aware, the code of ethics that came to be accepted in the Roman 
Empire concerning normal and abnormal sexual relations was 
consciously placed in opposition as Western to the absence of 
discrimination among most Eastern peoples: and the Easterns 
were certainly not more martial. He also writes that an insti- 
tution of comradeship similar to that of the Dorians can be 
traced among the Samurai of medieval Japan, but that the men- 
tion of it has now fallen under a taboo similar to that which fell 
on the corresponding Greek institution in the later period. Here 
the change of tone has evidently not been a mark of military 
decadence. We seem to be confronted with a “law of progress,” 
from archaic to modern ethics, both terms being taken in a very 
generalized sense. What the evolutionary point of view sug- 
gests is that the types described, as both sex and individuality 
become more differentiated, tend to obsolescence. 

I quite agree with the author, however, that not all that is 
“modern” is necessarily gain. As regards speech, for example, 
the ideal to look forward to is not more and more reticence, but, 
as far as we can achieve it, a return to the simplicity of innocence. 
And, when we speak of ‘‘dysteleology,” it is very difficult to be 
sure of our ground. The genius of the race rules in extraordinary 
ways. Let us take the most individualized normal type of love 
so far evolved—the modern ‘“‘romantic”’ love ending in marriage. 
This, as an emotion, seems at first sight to need no explanation. 
Schopenhauer, while treating it as in a sense illusory for the 
individual, regards it as for the race pre-eminently teleological. 
Yet in what a devious way it came to exist! In the history of 
Europe it was partly created by literature after two phases, 
first physically and then socially ‘‘dysteleological,” but in com- 
pensation conceived as in their ideal purity only imaginative, 
had found successive expression in the earlier literature out of 





BOOK REVIEWS. 113 


which the third sprang. Clearly the example set in the present 
book is the best to follow: neither to denounce nor to lament, 
but to try to understand. 

T. WHITTAKER. 


London, England. 


Tue RATIONALE OF PUNISHMENT. By Heinrich Oppenheimer. 
London: University of London Press, 1913. Pp. 327. 


This is the first volume of a series of monographs on sociology 
under the editorial direction of L. T. Hobhouse and E. A. Wester- 
marck and the thoroughness of the treatment will bring no dis- 
credit on the names of these eminent authorities. It is perhaps 
the fullest discussion in English of the origin and the theoretical 
justification of punishment. 

In the first of the two books into which the work is divided 
the question of the origin of punishment receives very full treat- 
ment. Four current views are examined, namely: private 
vengeance, social vengeance, the will of the ruler, and domestic 
discipline, and all are found to be inadequate to account for the 
facts. A historical inquiry into the origin of punitive justice 
leads to the view that ‘innumerable factors have helped to 
erect upon meagre foundations the structure of criminal juris- 
prudence,” but that three of them have exercised the most 
decisive influence, which are, the evolution of religion, the rise 
of kingship, and the institution of peace. 

While the author recognizes that in certain ‘“low”’ tribes there 
is no punishment, he unfortunately does not see the importance 
of this fact (p. 68). Likewise he admits that mob law is different 
from punishment, but he fails to make the connection between 
these facts, nor does he attempt any theory of the manner in 
which the ‘“‘low”’ tribes passed into a punishing economy. 

The general position is that punishment is utilitarian and that 
the customs arose as intelligent solutions to felt needs on the 
part of the community. The fear of the people in the tribe 
and the desire to protect themselves from dangers, particularly 
supernatural dangers, led them to the invention of punishment 
as a satisfactory solution to a difficult problem. Even the 
punishment of sorcery is held to be a utilitarian matter, expiatory 
in part, but essentially a means to secure certain definite ends. 
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It is in this rather extreme intellectualism and in the lack of 
recognition of the importance of instinctive reactions, and im- 
pulses that are not reasoned out, and the consequent origin of 
customs without rational conscious justification, that the social 
psychologist would find most objection to this portion of the 
work. 

In the second book of the volume, there is a very full discussion 
of the different theories of punishment which are analyzed into 
ten different types, besides the “true view”’ of the author. Five 
of these are called transcendental, because they rest upon the 
supposition that there is a transcendental justice which is abstract 
and real and which requires measures to be taken for its preserva- 
tion. These are set forth as follows: The theological theory, 
attributed to Joseph de Maistre; the expiatory, which is assigned 
to Joseph Kohler; the moral necessity of Kant; the logical neces- 
sity theory of Hegel; and the esthetic theory of Herbart. A full 
statement of the arguments for and against each of these is given 
and all are held to be untenable since there is no warrant for 
believing that abstract justice has any existence. 

Determent, reformation, disablement, and prevention are dis- 
cussed under the head of political theories in which punishment 
is held to be a means to an end and not an end in itself, as in the 
transcendental theories. There is also a chapter on the modern 
criminological theories. 

The true function of punishment is held to be the prevention 
of crime by frightening the citizens who are contemplating crime 
and by the educational effect of the criminal law. A thorough- 
going hedonism underlies the discussion and an algebraic formula 
appears in which the deterrent effect of the punishment is set 
forth as the mathematical product of the severity of the penalty 
by the certainty of its infliction. Capital punishment is held to 
be a valuable protection and opposition to it is dismissed as 
sickly sentimentalism. 

The value of the work does not lie in the strength of its con- 
clusions but in the comprehensive manner in which the field has 
been covered and the literature discussed. While there is an 
excellent bibliography, the omission of some important titles is 
noticeable. 

ELLSWORTH Faris. 


University of Chicago. 
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PuysicaL Bases or Crime: A Symposium. American Academy 
of Medicine Press, Easton, Pa., 1914. Pp. 188. 


This volume consists of papers that formed the bases of dis- 
cussion at the annual meeting of the American Academy of Medi- 
cine, held at Minneapolis in June, 1913. Most of the nineteen 
papers comprising the volume attack the problem of the physical 
basis of crime from some angle in the medical field. The others 
do not stray far from this purpose. 

One of the most instructive papers is that by Dr. Edith R. 
Spaulding of the Reformatory for Women, South Framingham, 
Mass., and Dr. William Healy of the Psychopathic Institute of 
Chicago. The work on which it is based was done at the Juve- 
nile Psychopathic Institute, Chicago, and consists of the study of 
one thousand cases, the problem being to discover what evidence, 
if any, there is of the existence of hereditary criminalistic traits 
as such, that is, criminalistic traits not having a physical basis in 
some defect, malformation, disease, etc. The authors declare 
that inheritance as a factor in criminality must be studied under 
two heads, (1) the direct inheritance of criminalistic traits in 
otherwise normal individuals, and (2) the indirect criminalistic 
tendencies through such hereditable factors as epilepsy, insan- 
ity, feeble-mindedness and the like. Working with a thousand 
cases they conclude that they find no evidence of the existence of 
crininalistic traits as such. There is much evidence of indirect 
inheritance through mental! and physical defects. Some of these 
defects, while not criminalistic in themselves, will in a favorable 
environment develop into criminalistic factors. The idea that 
there exist bare criminalistic traits apart from definite discover- 
able mental, physical, or environmental factors, the authors say, 
is an unsubstantiated metaphysical hypothesis. 

Quite in line with the theme of the paper just mentioned is 
one by Doctor Goddard of the Vineland Training School, on 
Relation of Feeble-mindedness to Crime, which points out the 
close relationship between the two. Doctor Goddard suggests 
that the best means of dealing with the feeble-minded is to dis- 
cover them in the school period, and then to attempt to control 
them according to their needs; much criminality can be avoided in 
this way. 

J. KANTOR. 


University of Chicago. 
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Tue PuiLosopHy OF RELIGION. By George Galloway, D.Phil., 
D.D. Edinburgh: T. & T. Clark, 1914. Pp. xii, 602. In- 
ternational Theological Library. 


Dr. Galloway’s name is already well known to students of 
religious philosophy through his earlier works, Studies in the 
Philosophy of Religion, and The Principles of Religious Develop- 
ment. In the present volume he has undertaken the task of 
giving a systematic treatment of the whole field. The result is 
a book which may be called, not in any disparagement but in 
the large German sense of the words, a text-book. It is likely 
to serve in that capacity for some time to come, since the author 
has, in addition to wide knowledge, a style which, if not very 
distinguished, has the supreme merit of clearness. There is 
never any doubt as to what Dr. Galloway means. 

When we compare this book with those of the previous genera- 
tion; with Martineau or the Cairds, for example, we become con- 
scious of a change of spirit. It might be expressed by saying 
that the philosophy of religion has become more objective. The 
whole problem is not now comprised in the development of a 
speculative theory of religion; the philosopher feels himself com- 
pelled to approach the central problem of validity through an 
independent study of the empirical data. Thus Dr. Galloway 
devotes at least half his book to the discussion of the historical 
development of religion and the psychology of the religious con- 
sciousness. This increased “ objectivity’? undoubtedly involves 
a certain loss of artistic unity, and it also makes very large de- 
mands on the learning of a writer; as Dr. Galloway modestly 
remarks, ‘‘it is too much to expect that the religious philosopher 
can personally traverse this broad territory and make himself 
acquainted with all its various features.’’ Yet this new attitude 
has obvious compensations from the point of view of the reader; 
we may learn with confidence facts and tendencies from a writer 
whose philosophical opinions may be unacceptable. 

Space compels me to pass over Dr. Galloway’s account of the 
development of religion with the summary statement that it is 
eminently clear and fair. He does not maintain that a survey 
of the course of religious evolution can be made a logical ground 
for holding the validity of religious belief. After the closest 
study of the facts it may still be possible to regard them as the 
working out of a few ‘pathetic fallacies.” Nevertheless, he 
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holds, for one who comes to the study of the facts with a faith 
based on a personal affirmation they may be a support and con- 
firmation. In dealing with the nature of the religious conscious- 
ness Dr. Galloway agrees with those theologians, of whom Dr. 
Caldecott is a distinguished example, who, while disclaiming the 
one-sidedness of Schleiermacher, maintain that the central ele- 
ment in religious experience is to be found in feeling. And this 
may be admitted without prejudice to the “personalist’’ view 
which Dr. Galloway would also adopt, that religious faith is an 
affair of the whole personality; for will and idea are involved in 
the advance of feeling to greater definiteness and content. 

No claim is made by our author that any existing form of 
Christianity is the culmination of religious evolution or the ‘ab- 
solute” religion. He is content to urge that Christianity, more 
adequately than any of its rivals, answers the needs of the re- 
ligious consciousness. Three points of superiority may fairly be 
alleged: First, the religious relation is conceived as personal; 
secondly, the idea of God is definitely and completely ethical; 
thirdly, the ideal of the Kingdom of God reconciles the individual 
and the social aspects of religious aspiration. I think I do not 
misinterpret Dr. Galloway by saying that he looks for a universal 
spiritual religion which shall be a development and a simplifica- 
tion of historical Christianity. 

Probably most readers will turn with greatest interest to the 
author’s philosophical defence of Theism and his attempt to con- 
struct a Theistic cosmology. Dr. Galloway evidently decided 
that loyalty to his readers required him to go once more through 
the traditional ‘proofs,’ though it is clear that he thinks the 
time has come when they should be allowed to sink into the back- 
ground. He does not pretend that the existence of God can be 
made the conclusion of arigidly cogent line of reasoning. He 
does maintain however that a probable argument of great force, 
which will support the venture of a personal faith, can be devel- 
oped from two standpoints. Along metaphysical lines we are 
led to complete our thought by the conception of a World- 
Ground; through reflection on the implications of the moral con- 
sciousness we are led to the idea of a Supreme Value, who is at 
least personal. When Dr. Galloway comes to work out his view 
of the universe we find clear indications that he has felt the in- 
fluence of the reaction against Absolutism. With William James 
he protests against the “ Block Universe;’’ with the New Realists 
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he denies that Idealism can explain the concrete facts of experi- 
ence. I think that he does not always do justice to the views of 
Absolute Idealism; probably Mr. Bradley’s recent volume of es- 
says was published too late to be made use of. Dr. Galloway 
treats, for example, the contrast between Reality and appearance 
as if it were admittedly a contrast between Reality and illusion. 
It is quite an arguable position that this is in truth the outcome 
of Mr. Bradley’s philosophy, but it is hardly fair to ignore alto- 
gether the doctrine of degrees of reality. Dr. Galloway’s own 
theory is a pluralistic Theism not unlike that which Dr. James 
Ward has suggested in his Realm of Ends. The universe, on this 
view, contains created monads in various levels of development. 
These monads are distinct from, and, in a limited degree, inde- 
pendent of the Supreme Monad. Through an undetermined 
process of evolution they are working towards a common End. 
Such in the main is Dr. Galloway’s view, but he has felt the diffi- 
culties of explaining interaction so deeply that he has been con- 
strained to add to the theory. He asks to be allowed to 
postulatea created medium within which the monads exist, and he 
suggests that this medium is psychical in character though below 
the level of the least developed monad. ‘‘ Reduced to its lowest 
terms the order of existence consists of simple monads interact- 
ing within a common medium or environment, the whole form- 
ing a system of which an ultimate will is the ever present Ground.” 
Dr. Galloway puts forward this view in a tentative manner and 
it will deserve careful scrutiny. At first sight some obvious diffi- 
culties suggest themselves. It is not clear that the problem of 
interaction will be made easier by introducing another factor 
which must itself enter into relations. Again, Dr. Galloway 
himself rightly protests against the use of the words “spirit” 
and “experience” as if they had any meaning apart from per- 
sonality and subject. Might not much the same considerations 
be brought against a psychical reality which is not attached to 
any conscious centre? I have an uneasy feeling that if we grant 
Dr. Galloway his monads and his medium we might find that we 
could do very well without his God. 

One further perplexity may perhaps be briefly noticed. It is 
obvious that for Dr. Galloway’s theory change and progress are 
ultimately real. Yet he maintains most strongly and justly 
that the End of evolution cannot be conceived as existing within 
the temporal order. The Temporal Order thus points beyond it- 
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self to a Transcendent Order. We learn however that the Trans- 
cendent Order itself is subject to change and movement, “for 
there could be no consciousness apart from changing psychical 
states.” Thus we should be carried on to think of an End of 
the Transcendent Order not contained in that order, and so to an 
indefinite regress of orders of reality each with its End in a higher 
plane of being. What is the End of all orders of reality? Ad- 
mitting that the goal of evolution cannot be conceived as a part 
of the evolutionary process itself, the Absolute Idealist may 
plausibly assert that he has the only final interpretation of this 
fact in his conception of a Reality which abides in changeless 
perfection. 

I am conscious that the limits of a review have not allowed 
me to do anything like justice to this important book. In par- 
ticular some notice should have been given to the excellent sec- 
tions which deal with the nature of religious doctrines and with 
revelation. An admirable feature of Dr. Galloway’s treatment is 
his emphasis on the part played by great creative personalities. 
In conclusion, it may not be impertinent to say that this book 
leaves the impression of a mind which is still living and develop- 
ing. It is to be hoped, for the sake both of theology and philos- 
ophy, that, either in his present sphere or in some academic posi- 
tion, its author will find leisure to carry his thought still further. 


W. R. MATTHEWs. 
University College, London, England. 


SocraL Rerorms: As related to realities and delusions; an 
examination of the increase and distribution of wealth, from 
1801 to 1910. By W. H. Mallock. London: John Murray, 
1912. Pp. xii, 391. 


This is a sad, almost a prehistoric book. The word “reformer”’ 
is used throughout as a term of reproach, and all modern “social 
reform’’ is regarded with frank hostility. Mr. Mallock objects 
even to the discrimination, for purpose of income tax, between 
earned and unearned income (p. 298). ‘Reformers,’ he 
thinks, are ‘‘asupersensitive class . . . affected by the spec- 
tacle of suffering more acutely than they would be by the ex- 
perience of it” (p. 4). 

The main thesis of this book is that the poor are not really 
poor, nor the rich really rich; there is really no great inequality 
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of incomes in Britain. Mr. Mallock admits that these important 
facts are not generally known, but, after all, “‘the process of 
translating a popular and not unnatural delusion into a syste- 
matized body of statistical and historical errors, and the imposi- 
tion of this on the minds of multitudes as the sole basis of any 
true social policy, has been the work of professional reformers 
for more than sixty years’’ (p. 335). 

But Mr. Mallock’s own statistical exercises which fill the 
greater part of the book cannot be taken very seriously. He 
frequently refers to a Return issued in 1801, in connection with 
Pitt’s income tax and this document figures prominently in an 
attempt to prove that the distribution of income was far more 
unequal a hundred years ago than now. 

Mr. Mallock believes that the document in question had 
wholly escaped the attention of economists until he discovered 
it one afternoon in the Cambridge University Library. A 
wider course of reading in modern statistical work would have 
saved him from this misapprehension. The document is, of 
course, perfectly well known to all serious students of Mr. 
Mallock’s subject, but it is generally admitted to be so meager 
and untrustworthy, as to have practically no scientific value. 
Mistakes of this kind are, however, in the circumstances natural 
enough. It is rash, for one whose past achievements have been 
mainly literary, to take up statistics late in life in order to dispute 
the conclusions, not merely of “professional reformers,’”’ but of 
dispassionate statisticians such as Dr. Bowley, who have made 
these matters the study of a lifetime. 

But much the most remarkable part of Mr. Mallock’s book is 
his handling of the figures which relate to the distribution of 
income at the present day. He defines “the poor,” conveniently 
enough, as those whose incomes are below £160 a year, that is 
to say below the income tax limit. He then argues (pp. 338 et. 
seq.) that the average “net income” of the poor is £150 a year, 
and their average ‘gross income’’ £170, net income being defined 
as gross income minus rates, taxes and savings. And this is no 
slip, as the charitable reader might at first sight suppose, but the 
climax of a lengthy and elaborate argument! 

Mr. Mallock has no difficulty in concluding that social reform 
is neither necessary in the interests of the poor, nor just to the 
owners of property. But it is a counsel of conservation, not a 
counsel of revolt, that the owners of property should set a sober 
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example, ‘by not abusing their legal rights, in order that the 
substantial integrity of their rights may be maintained” (p. 338). 
It is hardly necessary to add that the book contains no con- 
structive proposals. It does contain, however, a labored allu- 
sion, in very bad taste, to the recent Marconi controversy (p. 
271). 
Hueu Daron. 
London, England. 


MoraL UND GESELLSCHAFT DES 20. JAHRHUNDERTS. By 
Fritz Berolzheimer. Munich: 1914. Reinhardt. Pp. viii, 
413. 


It would be difficult to name any English or American work 
which corresponds to this brief yet wide-looking survey of moral, 
legal, political, and social problems by the eminent jurist who is 
known as the author of a five-volume System der Rechts und 
Wirthschaftsphilosophie besides various single treatises. Works 
upon morals we have; sociological and economic essays abound; 
criticisms of the law no longer shock us as lése majesté, and lawyers 
discuss for audiences of lawyers the specific tasks of legal reform. 
But what jurist has attempted for the general English-reading 
public a study of ethical and social problems in which law is 
treated merely as one means toward the general purpose of 
securing human values? And what writer, at least in America, 
combines philosophical interest with knowledge of political, 
legal, economic, and social conditions so as to bring the whole 
situation in a commanding form to the attention of both thinkers 
and men of affairs? It would of course be absurd to imply that 
the limits of four hundred pages permit thorough treatment of 
the numerous problems touched upon. But to face the large 
situation as a whole is an indication of what our students must 
attempt. 

The motive is found in the conviction that material success 
which is so much in evidence summons the thoughtful to a revi- 
sion of our standards of valuation. The chief divisions are (1) 
Overcoming of Materialism, with chapters on general ethical 
values, and the family; (2) Law and State in their relations to 
Ethics and Society, with chapters on the nature and efficacy of 
law, and on sovereignty and freedom in the state; (3) The Society 
of the Twentieth Century, with chapters upon the new signifi- 
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cance of property and the new types of men, women, and children 
produced by it, and upon the new classes formed and forming. 
The general method is to employ, so far as possible, historical 
development to explain existing conditions and to indicate lines 
of progress. 

In details there are differences between German and American 
conditions. The worst enemy of harmonious and pure family 
life, Dr. Berolzheimer thinks, is the marriage for money; in 
America hasty, frivolous marriages would seem to be a more 
common source of discord. Homosexuality is at least a more 
publicly observed phenomenon in Berlin, though perhaps no 
more frequent than in other great cities. Juvenile courts are less 
advanced in Germany. But fundamental questions—relations 
of law and ethics, how far law should attempt to control con- 
duct, the nature of punishment, the proper valuation of work 
and accumulation (monomania for work and business begets 
monomania of luxury and enjoyment), the effects of the eman- 
cipation of women, prostitution, the stratification of society 
brought about by present industrial conditions, to mention only 
a few—are common to Europe and America. And, to repeat, 
more important than the actual doctrines presented is the sug- 
gestion that our moral, legal, political, economic, and social 


questions need to be envisaged as a whole, as well as studied in 
detail. LET 


Tue History aND THEORY OF ViTALISM. By Hans Driesch, 
Ph.D., LL.D. Authorized translation by C. K. Ogden. Lon- 
don: Maemillan Co. 1914. Pp. viii, 239. 


This translation makes a useful addition to the English litera- 
ture dealing with Vitalism. The historical section of the work is 
naturally of considerable value in determining the exact signifi- 
cance of modern vitalistic theory. Those who do not already 
know a good deal about this theory, however, will probably find 
the history not long enough. Indeed, it is rather a condensed 
criticism of relevant doctrines historically advocated than a 
history, the author’s views being stated generally in the briefest 
fashion and supplemented by a few critical remarks; e. g., five 
pages only are allotted to Johannes Miiller, and three only to 
Liebig, amounts which clearly do not allow of a very enlightening 
exposition of the doctrines of these thinkers. 
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The theoretical part of the book contains essentially the same 
matter as is contained in ‘‘The Problem of Individuality,” 
though it is arranged differently, and is more complete in the 
present work. This section has been rewritten for the English 
edition. 

The translation is admirably clear. 

Bernarp Muscio. 


Cambridge, England. 


THe FururRE OF THE WoMEN’s Movement. By H. M. Swan- 
wick, M.A. With an Introduction by Mrs. Fawcett, LL.D. 
London: G. Bell & Sons, 1914. Pp. xiv, 208. 


It is a pity that this book is one of a series, for a more truthful 
title would be “‘A Survey of the Women’s Movement” by A 
Progressive Woman, a bad phrase, but Mrs. Swanwick’s own. 
However, this carping at the title of such a good book would be 
ungracious, were it not that from time to time the author has 
remembered she has been asked to become one of a series of 
prophets, and consequently gives us somewhat dull visions of the 
lines along which the women’s movement will develop. This is 
to be deplored, partly because prophecy is verbal weaving we 
all like to do for ourselves, but more especially because Mrs. 
Swanwick has such an intimate knowledge of the state of affairs 
here and now, and is capable of such clear and reasoned descrip- 
tion, that we regret the pages dealing with the future. 

What is it in the women’s movement that causes so many men 
and women to make for it those little daily sacrifices that are 
infinitely more wearing than one act of great self-denial—to sell 
papers at street corners, to talk to antagonistic crowds, to walk 
miles of pavement, to forego holidays? Surely no movement of 
this century demands and gets such varied services from such 
varied people. Those who are interested in discovering the 
nature of this moving force will get an admirable description of 
it in this book, which is written by a woman whose daily acts of 
service keep her in touch with the facts of the movement as well 
as its spirit. 

Nancy Carry. 


London, England. 
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SprriTuaL REFORMERS IN THE 16TH AND 17TH CENTURIES. By 
Rufus M. Jones. London and New York. The Macmillan 
Co. 1914., Pp. li, 362. Price, $3.00. 


Professor Jones, who has written “Quakers in the American 
Colonies” and “Studies in Mystical Religion,’”’ seeks in this 
volume the sources of the Quaker movement, and finds one line 
at least of characteristic Quaker ideas in the “Spirituals,”’ and 
“Latitude Men” of the sixteenth and seventeenth centuries. 
The main stream of the Reformation found in Luther and Calvin 
exponents who perhaps went as far as the time could support 
them. But they made doctrine more important than inner 
experience. The Spirituals, despite their “enthusiasm,” and 
their symbolism, are extraordinarily modern in their appeals 
for freedom of conscience, their search for another type of relig- 
ious experience than the legal schemes of salvation and atone- 
ment, and their rejection of any authoritatively formulated 
inflexible doctrine. Denck, Franck, Schwenckfeld, Coornhert, 
Weigel, Boehme, Whichcote, and many less-known writers are 
given a sympathetic interpretation. The work is written from 
the sources and is a valuable addition to our knowledge of the 


religious and ethical forces of the period. 
ie hy ot 
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